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Required Reading 

If I were teaching civil procedure in 

law school, I would make N. James 
Turner’s April article, “The Conse- 
quences of Instructing Deponents Not 
To Answer,” required reading. He has 
addressed a long-standing problem. Law- 
yers do not have the right to instruct 
the witness not to answer a question 
unless the response calls for the disclo- 
sure of information so prejudicial as to 
cause irreparable harm to the disclos- 
ing party’s case. The only case I would 
add to Mr. Turner’s well-annotated dis- 
cussion is the recent holding in Smith 
v. Gardy, 569 So.2d 504 (Fla. 4th DCA 
1990), in which associate Judge Martin 
Kahn wrote: 
Rule 1.310(d), Florida Rules of Civil Proce- 
dure, permits suspension of the deposition 
pending ruling on improper examination, 
and that is the appropriate procedure to be 
filed if the objecting attorney has a valid 
basis for concluding that an answer to a 
clearly objectionable question would be so 
damaging that even though not permitted 
at trial, the information revealed would be 
devastating beyond repair. Rule 1.380 pro- 
vides a vehicle for sanctions if the objection 
is valid. 

Judge Kahn noted there is a trend of 
“selective adherence” to the Rules of 
Civil Procedure by the trial bar in 
holding that the lawyer should not have 
instructed the witness not to answer 
just because the defense attorney did 
not want to reveal adverse information. 


Davip W. HENRY 
Orlando 


I compliment N. James Turner on his 
article, “Consequences of Instructing 
Deponents Not to Answer,” in the April 
Bar Journal. 

I have always been amazed at the 
number of attorneys who take it upon 
themselves to instruct deponents not 
to answer nonprejudicial questions at 
depositions despite the fact that, as Mr. 
Turner correctly and succinctly points 
out, there is no real basis for doing so. 

Perhaps, after reading your article, 
many of these attorneys will adopt a 
practice governed by the rules of proce- 
dure rather than following in the well- 
worn, but unsupported, footsteps of 
other practitioners who, following habit 
rather than legal precedent, continue 


to unnecessarily interrupt the deposi- 
tion process by instructing deponents 
not to answer. 


JuDGE Davip L. Levy 
Third DCA 


N. James Turner’s article, “Conse- 
quences of Instructing Deponents Not 
to Answer,” in the April Journal omits 
a recent case which is instructive in 
this area. In Smith v. Gardy, 569 So.2d 
504 (Fla. 4th DCA 1990), the court 
tacitly condoned an improper instruc- 
tion not to answer. The case involved a 
medical malpractice claim. During a 
video deposition in California of one of 
the defendant’s experts, counsel for the 
defendant instructed the witness not 
to answer certain cross-examination 
questions on causation. On appeal the 
court found that the questions sought 
information that was neither privileged 
nor nondiscoverable and that the in- 
structions not to answer were clearly 
improper. Nevertheless, the expert’s tes- 
timony was admitted at trial (without 
the cross-examination) and supported 
the jury’s verdict in favor of the defen- 
dant. Reasoning that the trial judge 
could have limited or excluded the 
cross-examination at issue, the appel- 
late court affirmed. The opinion raises 
the question of just what can be done 
when an improper instruction not to 
answer is given. 

The problem with instructing wit- 
nesses not to answer is neither new nor 
unique. Many articles have been writ- 
ten on the subject and almost univer- 
sally they recognize the problem with 
the lack of any clear rules. It is time to 
define when a witness may be in- 
structed not to answer and when he 
may not, and to provide real penalties 
for improper instructions. Florida needs 
such a rule which might fall within the 
purview of either the Evidence Code or 
the Rules of Civil Procedure. It should 
provide for penalties for clearly errone- 
ous instructions and should also pro- 
vide guidance to ensure that the 
penalties are infrequently invoked. 

The framework for such a rule is 
already well defined. When a question 
seeks matters which are clearly privi- 
leged, an instruction not to answer is 
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appropriate. Other objections such as 
relevance, repetitiveness, inadmissibil- 
ity, etc., are preserved for trial. There- 
fore, an instruction not to answer on 
such a basis is not permissible and 
should be punishable. 

The past 10 years have seen a growing 
number of appellate opinions criticizing 
the conduct of attorneys. The Smith 
opinion joins their ranks and unfortu- 
nately goes a step further. It appears 
to tacitly accept improper conduct and 
reward an abuse because there are no 
clear guidelines. The time has come for 
definitive guidelines on instructing wit- 
nesses not to answer and for penalties 
against those who refuse to follow them. 


Curtis J. MASE 
Miami 


In re: Entrapment 

Roberta Goodman Mandel wrote a 
fine article on “The Defense of Entrap- 
ment” in the March issue. Only her 
conclusions about due process merit 
criticism. She accurately states that the 
U.S. Supreme Court has historically 
favored the subjective/predisposition test 
of entrapment and that Florida statu- 
tory law has further disavowed the 
alternative objective/substantial govern- 
ment involvement test. However, she 
also personally attempts to erode the 
constitutionally-based due process pro- 
tection by encouraging the courts to 
“not lose sight of the reasons for allow- 
ing substantial government involve- 
ment” (an assertion which is boxed and 
highlighted by the editors). To validate 
her opinion that courts should resist 
reversing convictions based on squeam- 
ishness about combatting crime too 
energetically, she quotes from Rochin 
v. California, without pointing out that 
the Rochin court used due process 
grounds to reverse the conviction of a 
defendant whose stomach had been 
pumped by police. Finally, she asserts 
that courts must “accommodate the 
dangers of overzealous law enforce- 
ment” by quoting Justice Felix 
Frankfurter. Not only does that quote 
ring particularly sour in light of certain 
Los Angeles police officers’ overzealous 
treatment of Rodney King, but it is out 
of context—Frankfurter made the state- 
ment during a concurring opinion in 


which he advocated the objective test 
of entrapment, designed to regulate 
police conduct. 


Patric M. VERRONE 
Hollywood, California 


Alternative to Client 
Security Fund 

This letter is in response to The 
Florida Bar president’s request (April 
1991, “President’s Page”) for thoughts 
on the Client’s Security Fund. 

The Florida Bar could purchase a 
blanket bond covering all attorneys’ 
trust accounts. The bond would be paid 
by IOTA funds. The clients would be 
protected at no cost to them as they are 
presently providing the trust account 
funds for IOTA. 

The bond could have a deductible 
that would be paid by the Client’s 
Security Fund. This would save on the 
bond premium and allow the Bar to 
monitor the program and discipline 
errant attorneys. 

The money presently being paid into 
the Client’s Security Fund of $7.20 per 
attorney could be used for seminars to 
educate attorneys and prevent losses. 
Also, funds could be utilized for counsel- 
ing and rehabilitation. 

Each bank could be notified by the 
Bar to advise of any discrepancies by 
attorneys in their trust accounts. The 
Bar already has names of the banks 
and trust accounts that are paying 
interest to the Bar. 

The above seems like a very simple 
solution to a big problem and should 
enhance attorneys’ images in our com- 
munity by showing that we are 
protecting our clients from any losses. 


DonaLpD R. NILES 
Ft. Lauderdale 


I very much enjoyed James Fox 
Miller’s article in the April Bar Jour- 
nal. More importantly, I believe that 
he has focused on a major and, unfortu- 
nately, growing problem. 

For a great number of years, I thought 
nothing either about assuring clients 
that placing their funds in an attorney’s 
escrow account was riskless or about 
my accepting attorney trust account 
checks. In recent years, circumstances 
have caused me to change my view. 

I believe it would be appropriate for 


BRIDGE 
| 

| 

| 


the Bar to take further action, in order 
to assure the public and, indeed, other 
attorneys such as myself that attorney 
trust accounts and checks on attorney 
trust accounts are reliable. 

I believe two of the suggestions in 
Mr. Miller’s column should be seriously 
investigated for implementation. The 
first is to increase the contribution for 
each member for the Client’s Security 
Fund. While this is not an answer, it 
can help defray relatively small losses. 
I believe the amount set aside should 
be increased to the full $15. 

Secondly, I believe the question of 
fidelity bonds for signatories on trust 
accounts should be investigated and, if 
there are no significant impediments 

- to implementation, should be required 
as a condition to maintaining a trust 
account. Such a program could be moni- 
tored and enforced in conjunction with 
the present trust account interest pro- 
gram. The cost? Apply a portion of the 
trust interest to premium payment. 
Perhaps trust account checks should 
bear the fidelity insurance bond num- 
ber. 

Motorists are not supposed to drive 
without some minimum insurance cov- 
erage to protect the innocent. Certainly 
the same logic applies to those en- 
trusted with other people’s money. 


Laz L. SCHNEIDER 
Ft. Lauderdale 


Salary Is Not Sole Polestar 

In response to James Fox Miller’s 
assertion that an increase in salary is 
necessary to keep good judges on the 
bench, let me say one word—bull! Such 
a statement insults every sitting judge 
who doesn’t immediately resign and go 


into private practice, the logical as- 


sumption being that if one were a good 
judge he or she would not stay on the 
bench at the current salary schedule. 
To assume that the “best and bright- 
est” would apply for the judiciary only 
if pay is increased is to assume that 
money is the sole polestar by which 
aspiring judges are guided. Judges are 
never going to be as rich as an avari- 
cious lawyer, but neither will we be 
required to take a vow of poverty. We 
make a comfortable living, have a good 
health plan, and an excellent retire- 
ment program. Judges have job stability, 


security, and no worries about office 


expenses. 


I don’t want to give the impression 
that I don’t like money. A comfortable 
lifestyle means as much to me as the 
next person. I am thankful for the 
salary increases, and appreciative of 
the legislature’s efforts over the years 


to increase our salary level. However, 
there is a lot to be said for doing a job 


you like, being of service to your fellow 
man, and attempting to make your 


more money does not necessarily at- 
tract better judges. Fairness, integrity, 
and judicial temperament do not have 
a price tag. Finally, subtle attempts to 
curry favor with the judiciary by some 
lawyers advocating higher judicial sala- 
ries does not speak well of the judiciary’s 
independence. 


JUDGE Davip E. BEMBRY 
Hamilton County 
Jasper 


community a better place in which to 


live and raise your children. 


When judges in my circuit gather for 


a meeting, there is never any complaint 


or even any discussion about pay. Most 


of the judges I talk to at conferences 
don’t have pay as their topic of greatest 
concern. They are more concerned about 
job responsibilities and job stability. 
The “best and brightest” lawyers don’t 
always make the most money. Paying 


Agrees with Value Billing 

James Fox Miller’s two-part article 
on value billing and attorneys’ fees was 
far and away the best and most thought- 
ful article I have read on the subject, 
and the best message the president of 
The Florida Bar has conveyed in the 
13 years that I have been practicing law 
and reading the Journal. 

I have shared Mr. Miller’s thoughts 
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with the law students I teach in my 
pretrial practice law class as an adjunct 
professor of law at Stetson University 
College of Law, with my litigation col- 
leagues here in the firm and, at some 
risk, I may add, with my claims man- 
ager clients. 

Mr. Miller has performed a splendid 
service to the Bar. 


IRENE H. SULLIVAN 
St. Petersburg 


James Fox Miller’s two-part article 
entitled “The Curse of the Legal Profes- 
sion,” was informative, interesting, and 
courageous. 

It seems to me that any award or 
charge for attorneys’ fees should be 
based upon the value of the service as 
opposed to “marketplace” economics. 
Hourly rates and time spent have be- 
come a deceptive cover for fairness. 

Especially in family law matters, the 
standard for legal services seems to be 
based on two or three percent of the 
population that can afford to pay $200 
per hour, plus. Unfortunately the vast 
majority of litigants cannot even ap- 
proach this type of fee. 

Recently in our court a circuit judge’s 
attorney had to withdraw because the 
“good” judge just could not afford the 
“matrimonial lawyers’” fees which were 
$200 per hour, plus. 

I see the problem not only as value 
for services but, more important, access 
to courts of justice. 


JOHN D. WESSEL 
Hollywood 


The implication contained in James 
Fox Miller’s March 1991 President’s 
Page article, “The Curse of the Legal 
Profession Part IIT,” that “in-house” cor- 
porate counsel who choose to leave 
large law firm practice are “not success- 
ful” only serves to perpetuate that 
antiquated myth that “in-house” coun- 
sel are not as qualified, as talented or 
as competent as their large law firm 
counterparts. To the contrary, if Mr. 
Miller were to review the qualifications, 
credentials, and accomplishments of his 
constituency who are also members of 
the American Corporate Counsel Asso- 
ciation, he would find that on the whole, 
these lawyers attended the same law 
schools, attained comparable grades, 
share similar school honors and are 
likely to be more knowledgeable con- 
cerning the business of their corporate 
client than their large law firm peers. 

Indeed, in recognition of the increas- 
ing importance of corporate counsel, 
The American Lawyer has significantly 
expanded its coverage of “in-house” 
corporate counsel in its publication, and 
has featured the likes of Lawrence 
Megan, the general counsel at United 
Airlines who was responsible for secur- 
ing several major regulatory victories 
for the airline, including its recent $4 
million deal with Pan American, and 
Charles Morgan, general counsel of 
Chiquita Brand International who, with 
a team of three in-house lawyers, as- 
sembled a $1 million stock offering for 
his company. Also noteworthy are the 
six “in-house” attorneys identified in 
the National Law Journal’s recent com- 
pilation of the 100 most prominent 


lawyers in America. 

Apparently, the moral of Mr. Miller’s 
article is that success, like beauty, is 
in the eye of the beholder. 


Cinpy Niap-HANNAH 
South Florida Chapter of 
the American Corporate 
Counsel Association 


President Responds 

It was not my intent to suggest or 
imply that those who serve as house 
counsel are inferior in any way. 


JAMES Fox MILLER 


Miller Criticized 

For shame, James Fox Miller. What- 
ever the merit of the other thoughts in 
your article, “A Few Thieves Are Spend- 
ing Much More Than My Wife,” (April 
1991, “President’s Page”) is lost by the 
sexism in the title. 

The president of The Florida Bar 
should know better than to perpetuate 
sterotypes, including the one implicit 
in your headline: That men make money 
and women spend it. No wonder we 
need a gender bias study. 

You owe the female members of the 
Bar — and your wife — an apology. 


KAREN CoOLMAN AMLONG 
Ft. Lauderdale 


In re: Coram Nobis 

I applaud Christopher C. Elledge’s 
article, “Coram Nobis Challenges to 
Prior Criminal Convictions: Modern 
Uses of an Ancient Writ” (April 1991). 
I write only to point out that though 
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Hallman v. State, 371 So.2d 482 (Fla. 
1979), failed to mention it, there is a 
right to a jury on the basic factual 
questions in coram nobis. Lamb v. 
State, 107 So. 535 (Fla. 1926). 

Though I have not seriously re- 
searched the question, I am unaware 
of any case in the modern applications 
that mentions the jury right. However, 
at oral argument in Hallman, the assis- 
tant attorney general conceded the right. 
Florida Rule of Criminal Procedure 
3.850 does not address itself to a jury, 
but rather to a judge, but the analogy 
to coram nobis is not perfectly congru- 
ent. 

There may be cases in which a “mod- 
ern” applicant might prefer to try the 
question to a jury. The Hallman court 
did not overrule Lamb (and other cases) 
on that point, it merely omitted to say 
anything about a jury. 

Rosert H. Grizzarp II 
Lakeland 
Homestead Update 

Authoritative and logically consistent 
opinions discussing the various hues of 
the “chameleon” seem to be arriving at 
a greater rate recently. Part I of “Home- 
stead Made Easy” (March 1991, Florida 
Bar Journal) at page 21 discussed three 
1990 district court opinions from sepa- 
rate districts which reached a uniform 
result. The common issue was whether 
the constitutional prohibition against 
devise to a nonspouse (Art. X, §4(c)) 
proscribed devise if the physically sur- 
viving spouse previously waived home- 
stead rights in a valid nuptial agree- 
ment. The uniform result was that a 
prenuptial agreement was the func- 
tional equivalent of the death of the 
waiving spouse, thereby permitting un- 
restricted devise. 

Subsequent to the publication of the 
article, the Florida Supreme Court up- 
held the Third DCA, ruling that “[TJhe 
spouse’s antenuptial waiver of rights 
in the homestead is the legal equivalent 
of predeceasing the decedent. . ” and 
under that circumstance found “no con- 
stitutional restriction on devising [the] 
homestead property.” City National 
Bank of Florida v. Tescher, __So.2d___, 
16 F.L.W. $271 (Fla. 1991). This should 
probably be added as a new decision 
branch in Kelley’s Paradigm. 

Next on the homestead horizon is the 
case of In re Estate of Bartelet, currently 


under consideration by the Third DCA, 
in which the issue is whether or not to 
retreat from the holding of In re Estate 
of Hill, 552 So.2d 1133 (Fla. 3d DCA 
1989). The specific issue now pending 
is whether the decedent’s homestead 
may be devised to one of two adult 
children (in the absence of a spouse or 
minor child) and still continue to be 
exempt from creditor’s claims. Part II 
of the article (April 1991, Florida Bar 
Journal) at page 21 said, “The best that 
can be said of Hill is that it should not 
be cited as precedent for anything with 
the hope that the Third District will 
retreat from it at the first opportunity.” 
Although Bartelet was argued en banc 
on April 9, 1991, the opinion has not 
been issued. 

It promises to be an interesting home- 
stead year. 

ROHAN KELLEY 

Ft. Lauderdale 


Journalist’s Privilege Update 

The Florida Supreme Court recently 
answered two questions highlighted in 
the article “Unanswered Questions Re- 
garding the Journalist’s Privilege in 
Florida” by Anthony DiResta and my- 
self and published in the October, 1990, 
Florida Bar Journal. In CBS, Ine. v. 
Jackson, No. 75,719, Slip Op. (Fla. 
April 25, 1991) (per curiam), the court 
explicitly restricted the journalist’s quali- 
fied privilege against producing infor- 
mation or disclosing materials to only 
those circumstances implicating a news 
source or presenting a realistic threat 
of restraint on the news-gathering proc- 
ess. 
The specific question addressed by 
the court was: 


Does a television journalist have a qualified 
privilege in a criminal proceeding to refuse 
to produce non-televised videotapes depict- 
ing the defendant in the custody of the police 
when the defendant requests the tapes in 
order to assist in the preparation of his 
defense? 


The Fourth District Court of Appeal 
certified this question as one of great 
public importance after denying CBS a 
qualified privilege against disclosure. 
In doing so, the Fourth District followed 
its earlier decision in Satz v. News and 
Sun Sentinal Co., 484 So.2d 590 (Fla. 
4th DCA) (en banc) (per curiam). The 
CBS, Inc. v. Jackson decision approves 
the Fourth District’s opinion and explic- 


itly disapproved two Second District 
decisions, Johnson v. Bentley, 475 So.2d 
505 (2d DCA 1984), and CBS, Inc. v. 
Cobb, 536 So.2d 1067 (Fla. 2d DCA 
1988) (per curiam), which directly con- 
flict with the Fourth District and the 
majority opinion. 

As a result of CBS v. Jackson, a 
two-step analysis is now required. First, 
a journalist bears the burden of proving 
the request “implicate[s] any sources of 
information,” or poses a “realistic threat 
of restraint or impingement on the 
news gathering process.” If not, the 
inquiry is over and the journalist must 
produce the information or materials. 
If the request does, however, first amend- 
ment rights are affected. The burden 
then shifts to the requesting party, who 
must demonstrate: 1) the information 
or material requested is relevant, 2) all 
alternative sources to obtain informa- 
tion were exhausted, and 3) a compel- 
ling need for the information exists. 
Because a qualified privilege was not 
found to exist in CBS v. Jackson, the 
court did not specifically address the 
three-part test. The test, however, is 
implicitly approved in the decision. 

The only protection a journalist en- 
joys from producing materials or infor- 
mation not implicating an information 
source or a threat to the news-gathering 
process is common to all persons — the 
requesting party must reimburse the 
reasonable expenses incurred in pro- 
ducing the information or materials. If 
the requesting party does not offer to 
reimburse those expenses, the journal- 
ist may seek a protective order. 

In conclusion, the Florida Supreme 
Court decided first amendment rights 
are affected by a request for informa- 
tion or materials only when a journal- 
ist’s information source is implicated 
or when the news-gathering process is 
threatened. This approach harks back 
to the original rationale for the creation 
of a journalist’s qualified privilege— 
protecting the media’s news-gathering 
ability, which is essential to a free 
press. CBS, Inc. v. Jackson clarified the 
position of Florida’s high court regard- 
ing the breadth of the journalist’s quali- 
fied privilege and should encourage 
uniformity among Florida’s district 
courts of appeal. 


RICHARD E. FEE 


Tampa 
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PRESIDENTS PAGE 


If I Still Can’t Sleep... 


his is my last President’s 

Page—certainly a relief on 

the one hand; but on the 

other hand, it has been a lot 
of fun trying to stir up your very 
considerable mental juices. Not every- 
one agreed with everything I said. That 
would be impossible, particularly with 
such a diverse and opinionated group 
as the lawyers who compose The Flor- 
ida Bar. I appreciated all of your letters— 
even the ones (with a couple of excep- 
tions) which could be categorized as 
negative. All in all, the task of writing 
these pages was a very satisfying one. 

Several ideas crossed my mind as 
subjects for this last column. I thought 
about simply rewriting Article V of 
Florida’s constitution the way I would 
like to see it. Lawyer advertising would 
have been another good topic, but The 
Florida Bar (and I) are presently being 
sued over these regulations by a few 
advertising lawyers. I will leave that 
for President-elect Ben Hill, who chaired 
the Bar’s Commission on Advertising 
and is best able to comment on this 
most-important subject when the time 
is more appropriate. 

In preparation for this President’s 
Page, the staff provided me with a long 
list of all that was accomplished this 
year. I have decided not to recite that 
litany, but instead to write what you 
are now reading. 

Consequently, I have decided merely 
to muse in a kind of Faulkneresque 
style, sort of a potpourri of the thoughts 
that have run in and out of my mind 
over the past several months, and to 
thank just some of you who have made 
this year so memorable for me. Since 
many of you have come to expect some 
humor in my ramblings, or at least my 
idea of humor, here is an old story to 
start off my sentimental journey. 

Public finance people tell of the per- 
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by James Fox Miller 


son who dropped off an anonymous note 
something along these lines: “A few 
years ago, I cheated on my taxes. I 
haven’t been able to sleep since. With 
interest and penalties, the amount owed 
is $30,000. Here is $15,000 in cash. If I 
still can’t sleep, I'll drop off the rest of 
the money next week.” 


What Is Right? 

Over the next several years, our state 
will continue to face many very serious 
problems. None is more significant than 
how Florida will raise revenue to meet 
its many needs. Among those needs are 
a terribly underfunded judiciary. I rec- 
ognize that money is required in 
numerous places for many important 
projects and institutions and that we 
also have the obligation to think about 
the welfare of our society. Nonetheless, 
lawyers must fight for their own inter- 
ests because if they do not, who will? 

There is waste in government. Even 
paring waste to the bare minimum or 


eliminating it completely (realistically, 
only an aspirational goal), substantial 
tax reform is needed. Assuming that 
The Florida Bar would be permitted to 
take a position, it is my hope that our 
Bar would act responsibly even if it 
affected our pocketbooks somewhat ad- 
versely. No one wants to vote against 
his or her own wallet. Occasionally, 
some will when the greater good is 
served. Some new taxes are inevitable. 
The issue may be a sales tax on serv- 
ices. It may be a state income tax. If 
lawyers take a responsible position to 
assist in resolving the fiscal crisis fac- 
ing our state, we will have no trouble 
sleeping. 

I sense a growing mentality in Tal- 
lahassee that if there is a problem 
involving pro bono or judicial funding, 
that it is the lawyers’ problem; and if 
there is a health care problem, it is the 
doctors’ problem. No, these are every- 
one’s problems. The sooner we combine 
our resources and all work toward 
solutions, the sooner those solutions 
will be found. 

A little more on judicial funding. Not 
only are the amounts inadequate, but 
the manner of funding bothers me as 
well. Judges must be independent. Many 
of their functions are constitutionally 
dictated. They hear cases involving 
various governmental entities and then 
they have to beg those same entities for 
money. We should go to some form of 
workload funding in order to avoid the 
conflict of interest which results from 
the foregoing. I do not like seeing our 
chief justice in the role of beggar, which 
is what is happening since it is the chief 
justice’s role to lead our efforts in 
obtaining adequate funding. It is time 
that we stopped being treated as a 
government agency and started being 
treated as an equal branch of govern- 
ment. 
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The Media 

During this year, I have visited the 
editorial boards of 16 newspapers 
around Florida. These efforts were cer- 
tainly educational and worthwhile. The 
agenda was varied, but my first priority 
was to build credibility and to establish 
open lines of communication between 
the Bar and the media. 

I found the editorial writers to be 
openminded, responsible, and in many 
instances extremely knowledgeable. 
They were very interested in the issues 
affecting lawyers, and in being brought 
up-to-date on how the Bar had reacted 
to issues about which they had previ- 
ously written. They were impressed 
that we were trying to improve access 
to the courts by designing forms for 
those who could not afford lawyers and 
by working to create pro bono plans to 
meet the legal needs of all of our 
citizens. We talked about merit selec- 
tion and retention of trial judges (see 
below for further discussion). We also 
discussed the results of opening up our 
disciplinary system. 

Many in the media had clamored for 
the end of confidentiality and it was 
done—not, I might add, without serious 
concern from many lawyers, including 
me. What has happened? Nothing. No 
one, however, had followed up to see. 
It sort of reminds me of the forbidden 
fruit. 

I suggested that since we were in an 
era of openness, that perhaps it was 
time that these editorial boards, who 
are always insisting that everything 
be in the sunshine, consider opening 
up their own meetings when they delib- 
erate over their endorsements of 
candidates and issues. Those endorse- 
ments often are the difference between 
winning and losing. 

My experience with the reporting 
side of the media has been more mixed. 
Unfortunately, too many reporters are 
trying to play Woodward and Bernstein 
and are looking for a Pulitzer Prize. 
They are no longer content to report the 
news—they want to make the news. 


The Legislature 

I spent a good deal of time in Tal- 
lahassee during the session. It was 
relatively quiet from our point of view. 
The Bar’s legislative priority was merit 
selection/retention of trial judges. The 
good news is that we got through the 
House Judiciary committee for the first 
time. We had a lot of help from many 


legislatcrs, particularly John Cosgrove 
of Miami, who spearheaded our efforts 
in the House. 

We did not fare as well in the Senate. 
The vote was five to five at the Judici- 
ary Committee. The five negative votes 
were from lawyer/legislators. It hurts 
us a great deal when the Bar cannot 
get its own members to agree with its 
positions. Unlike blackjack, where they 
leave your chips on the table when 
there is a tie, in the Legislature, a tie 
means you lose. As Chicago Cub fans 
have said for decades, “maybe next 
year.” 

I do think we forged a better relation- 
ship with most of the legislators. The 
lines of communication have been im- 
proved. Our credibility has been 
enhanced, and although we would have 
obviously preferred to have done better, 
our legislative program did well. Bill 
Blews, who served as chair of our 
Legislative Committee, did an outstand- 
ing job. 


The Staff 

We had a very good year. At least 
Bar staff members told me that they 
thought it was a very good year. There 
was not one instance when the staff 
disappointed me. They gave me what- 
ever I wanted when I wanted it, and 
they did it with a smile and with 
concern for all lawyers. If I asked for 
the house to be painted before dinner, 
their attitude was, “we'll try.” 

On the other hand, I tried to remem- 
ber that the leadership comes and goes, 
but the staff stays. They know their 
jobs and I tried not to interfere, while 
at the same time trying to make sure 
that I met my responsibilities. 

We established what I consider to be 
almost a perfect working relationship, 
and I thank each of them. I cannot 
name everyone, but I would be remiss 
if I did not express unlimited gratitude 
to Jack Harkness, with whom I prob- 
ably had 100 dinners over the past two 
years. He is clearly the best executive 
director anywhere. He has uncanny 
judgment. The wonderful esprit de corps 
at the Bar is due to his capable and 
sensitive leadership. 

To Mindy Boggs, the president’s as- 
sistant, I can only express my heartfelt 
gratitude. Her attention to every detail 
was invaluable. She is the best. 

The committee appointment process 
works because of the tremendous talent 


of Vicki Russell. No one is steadier, and 
with Mindy and Vicki working with 
Jack Harkness, we are all in good 
hands. 

Thanks also to Jud Orrick for allow- 
ing me the license to write what I 
wanted in the way I wanted. You are a 
fine editor—maybe because you rarely 
changed the drafts I sent to you. 

Also to Paul Hill, Mike Tartaglia and 
Jerry Butterfield. You all delivered eve- 
rything I could ask. 

One of my pet projects is the Bench- 
Bar Commission. Dale DeHart and Mike 
Garcia have done a great job. I expect 
the work of this highly talented com- 
mission to make a significant difference 
to all lawyers, judges and the public 
which we serve. 

I could not have gotten through these 
past two years without the tireless 
dedication and talented efforts of my 
secretary, Irene Weaving, who I know 
is looking forward to my going back to 
the full-time practice of law. Few are 
willing to work Saturdays and Sun- 
days, sometimes under tremendous 
pressure, and I could not have made it 
without her. 


The Board 

The Board of Governors supported 
me the entire year. The incoming presi- 
dent expects at least a one-meeting 
honeymoon — maybe two meetings. 
This year, although we have one meet- 
ing to go, has been one big honeymoon. 
I simply do not have a complaint. The 
board worked hard. We tried to make 
the meetings fun so that when the 
opportunity arose, the board could also 
play hard. We tried to get things done, 
and we tried to have a good time, and 
I think we succeeded. 

Our board members devote 500 hours 
or more to their Bar responsibilities 
each year. They were always well- 
prepared. They did their best in wres- 
tling with some truly difficult and 
devisive issues. The level of debate was 
top-notch, and although no deliberative 
body is right all of the time (assuming 
one can determine what is right) our 
board’s batting average was very high. 

Making decisions for a 45,000-plus- 
member Bar means that not everyone 
can always be pleased. Total satisfac- 
tion is just not in the cards. Still, I 
grade the Board of Governors “A+.” 

The Executive Committee is the presi- 
dent’s cabinet—my closest advisors. I 
thank Ben Hill, Bill Blews, Ham Cooke, 
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Alan Dimond, John Fisher, Tom Free- 
man, Mike McNerney and Terry Russell. 
This is a great group. No one disap- 
pointed me. I always received the best 
they had to give. Their advice was 
always well intended, never anything 
but first-rate, and many times simply 
brilliant. 

I need to make special mention of 
Mike McNerney—my consigliori. Mike 
probably knows more about The Florida 
Bar than anyone else I know. He has 
guided me (along with my wife, Bar- 
bara) from the time I decided to get in 
the race for president-elect, and he has 
never let me down. Mike has been a 
great friend and has kept me out of 
trouble more than a few times. 

I learned so much from my good 
friends and former Presidents Ray Fer- 
rero and Steve Zack, who were always 
there for me when I needed them. Also 
a special thank you to Burton Young 
and Chesterfield Smith, who would 
advise me on difficult issues on a mo- 
ment’s notice. All of those gentlemen 
have uncanny instincts and love law- 
yers and The Florida Bar. 

I would never have had the privilege 
of serving as your president if things 
had not fallen my way on the Board of 
Governors. After only one year of serv- 
ice, Rut Liles appointed me to chair his 
Budget Committee. That was the politi- 
cal boost that got me started. Rut, 
thanks for all the confidence you had 
in me. 


Future Leadership 

You are in good hands. Ben Hill and 
Alan Dimond are very talented. They 
will work well together, as Ben and I 
did this year. Each is extremely well 
prepared to assume their leadership 
roles. They are hardworking and dedi- 
cated and truly have the well-being of 
our profession as a top priority. Each 
brings to the Bar great skills and desire 
and the ability to get things done. We 
are most fortunate. 


Personal Notes 

The other three lawyers with whom 
I work, Joe Schwartz, his brother Bob, 
and my brother Matt, all sacrificed in 
many ways to permit me to serve as 
president. I intend to repay my debt by 
going back to full-time practice. My 
family will like that, too. 

I have written some about our son 
Charles. By the time this is published, 
he will have graduated from law school. 


He has a job in New York. Maybe 
someday he will return to practice with 
me. 

My 28-year-old, single, and eligible 
daughter Beth has been terrific. (Talk 
about lawyer advertising.) Many of her 
friends are lawyers and have chided her 
because she has not been mentioned in 
my columns. Beth has been our travel 
agent and our house and dog sitter for 
the past two years. She has often 
inconvenienced herself so that Barbara 
and I could be off somewhere for The 
Florida Bar. She was certainly a great 
help. 

Now about what’s her name? Oh! 
My wife Barbara. We had our 30th 
anniversary this year. Everyone who 
knows her regards her as my better 
half. She has been an integral part of 
my Bar work, and since day one has 
made many sacrifices so that I could 
be the best president I could be. Clearly, 
no one was a better first lady. Not only 
was Barbara always supportive, but 
she was an integral part of my efforts, 
and her opinions were always sought 
and valued. 

As for me, I had a ball. In no way 
have I been disappointed. Serving as 
your president has been the highlight 


of my professional life. I have made 
many life-long, wonderful friends, trav- 
eled to interesting places (and a few not 
so interesting) and learned many im- 
portant lessons. I have changed my 
mind on many significant issues, and I 
think I have acquired better people 
skills. 


Lawyers and the legal profession are 
very important to me. I hope I have 
made some contribution. Certainly, I 
have received much in return for what- 
ever I may have given. Nothing means 
more to me than the respect of my 
peers. Electing me to serve and support- 
ing my efforts has been a most 
rewarding experience. 


The institution of The Florida Bar is 
more important than the leadership 
which passes through. Presidents come 
and go, but The Florida Bar remains 
and continues to grow stronger and 
more effective. Thank you again for the 
privilege of serving and the unbeliev- 
able experiences my family and I have 
enjoyed. I am now happy to join what I 
consider to be a most select club of past 
presidents of The Florida Bar. I am 
proud to be a member of that club, and 
of The Florida Bar. 


“You're the worst case I've ever seen. This says you were 
Sound shredding documents that were on Crane's.” 


FOR YOUR COMPLIMENTARY COPY OF CRANE'S “CARTOONS FOR THE LEGAL PROFESSION,” PLEASE WRITE 
ON YOUR FIRM'S LETTERHEAD TO MR. RW. KERANS, CRANE & CO., 30 SOUTH ST, DALTON, MASS. 01226. 
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EXECUTIVE _ DIRECTIONS 


f you are not active with a section 
or committee of The Florida Bar, 
or have been tracking the work of 
only a single group, you may be 
surprised by the content of the annual 
reports published in this Journal issue. 
During the course of the year I receive 
reports from almost every subgroup of 
the Bar, yet each April, when all section 
and committee reports are pulled to- 
gether for this annual report, I am 
surprised by the literally thousands of 
volunteer hours dedicated by our mem- 
bers to the many tasks undertaken on 
behalf of Bar members, clients, and the 
State of Florida. 

As you turn the pages of this issue, I 
encourage you to spend some time 
scanning the reports. Perhaps you will 
see a project outlined with which you 
would like to become involved. At a 
minimum, you will get a better feel for 
the many varied professional activities 
going on within your state bar associa- 
tion. Here is a small sampling of those 
activities: 


Sections 

* The Administrative Law Section is 
studying how best to uniformly and 
fairly evaluate the performance of 
DOAH hearing officers. 

¢ The Business Law Section is help- 
ing to create an innovative business 
organizations practice center at Nova’s 
Shepard Broad Law Center, and also 
is helping to fund a computer access 
program within the Middle District’s 
bankruptcy court. 

¢ The Environmental and Land Use 
Law Section is revising its popular 
environmental practice manual, with 
help from law students at Stetson Uni- 
versity College of Law. 

¢ The Family Law Section is carry- 
ing forward its idea of establishing 
specialized family courts or family divi- 


14 THE FLORIDA BAR JOURNAL/JUNE 1991 


Thanks to Our Section 
and Committee Members 


by John F. Harkness, Jr. 


sions within our circuit courts, and has 
been active in the implementation phase 
of the work of The Florida Bar’s Com- 
mission for Children and the Supreme 
Court’s Gender Bias Study Commis- 
sion. 

¢ The General Practice Section also 
has supported the work of the Chil- 
dren’s Commission, donating to the 
Children’s Fund to support pro bono 
guardian ad litem services. 

¢ The new Government Lawyer Sec- 
tion is off to an auspicious beginning 
under the direction of Attorney General 
Bob Butterworth. Attendance was so 
high at the group’s first session that the 
section had to expand the amount of 
meeting space it had reserved. 

¢ ThePractice Management and Tech- 
nology Section distributed a new 
publication to first-year Florida Bar 
members on finding software to meet 
the needs of a law practice. 

¢ The Public Interest Law Section 
was active in the legislature—as were 
many of our sections—succeeding in 


expanding the coverage of Florida’s 
Hate Crimes Act. 


Committees 

¢ The Computer Law Committee is 
in the process of surveying Florida 
firms on their applications of litigation 
support software. 

¢ The Delivery of Legal Services Com- 
mittee has been active this year, help- 
ing the Bar formulate its response to 
both the localized legal aid plan petition 
filed with the Supreme Court last year 
and the report of the joint Florida 
Bar/Bar Foundation plan now sched- 
uled for arguments before the court. 

¢ The Committee on the Elderly has 
been so successful in attracting volun- 
teers to this area of vital interest to 
Floridians that it was granted section 
status by the Board of Governors effec- 
tive July 1. 

¢ The Federal Court Practice Com- 
mittee has had issues it confronts re- 
ceive substantial news coverage this 
year, as it adopted a resolution calling 
on President Bush to fully fund and 
speed up appointments to Florida’s fed- 
eral bench. 

* The Military Law—Aid to Service- 
members Committee also had a banner 
year, with Operation Desert Storm cre- 
ating a greatly increased need for serv- 
ices from committee members. 

As the pages which follow show, this 
list is by no means exhaustive. Our 
certification committees continue to han- 
dle the growth of that program; our 
court rules committees continue their 
tireless efforts to improve Florida’s rules 
on a four-year review basis; many oth- 
ers have exciting programs going on 
which cannot be mentioned here due 
to space limitations. I just wanted to 
say “Thank you,’ to the many volun- 
teers who each year quietly carry for- 
ward the work of The Florida Bar. 
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Florida’s Not So Standard Defamation Jury Instructions 


Florida Supreme Court Approves Sweeping Changes 


by Thomas R. Julin 


The Florida Supreme Court 
approved sweeping changes in 
its standard jury instructions 
for defamation cases on Janu- 
ary 18, 1991.! In taking this 
action, the court acknowledged 
that the new instructions are 
not necessarily a correct state- 
ment of either the Florida 
common law of defamation or 
of constitutional principles 
which limit defamation ac- 
tions.” 


Justice Barkett, dissenting 
from the court’s decision to 
publish the new instructions, 
stated explicitly that she does 
“not believe these standard 
jury instructions adequately 
and correctly reflect the state 
of defamation law.”3 She fur- 
ther observed that the drafting 
committee which had proposed 
the new instructions after 
years of work did not consider 
a recent U.S. Supreme Court 


mont Supreme Court. 


USSC Decisions: 
Misapprehended or Overlooked? 


Gertz v. Robert Welch, Inc. 


418 U.S. 323 (1976) 


We hold that, so long as they do 
not impose liability without fault, 
the States may define for them- 
selves the appropriate standard of 
liability for a publisher or broad- 
caster of defamatory falsehood in- 
jurious to a private individual. 


Dun & Bradstreet v. Greenmoss 
472 U.S. 749 (1985) 


We conclude that permitting recovery of presumed 
and punitive damages in defamation cases absent 
a showing of “actual malice” does not violate the 
First Amendment when the defamatory state- 
ments do not involve matters of public concern. 
Accordingly, we affirm the judgment of the Ver- 


Justice Powell 


decision. She also cautioned 
that “these instructions do not 
have the effect of law, and 
litigants should not rely on 
them as the correct constitu- 
tional or common-law stan- 
dards.“ This is as forceful a 
disclaimer as has been at- 
tached to any standard in- 
structions published by the 
Florida Supreme Court.5 

This article describes some 
of the problems which can be 
found in the new standard 
instructions and the commit- 
tee notes which accompany 
them and suggests how those 
problems might be solved in 
specific cases. 


Nonmedia 
Discrimination 

The single most obvious and 
pervasive problem found in the 
new instructions is that they 
assume that speech by nonme- 
dia defendants which is not 
about a public official or public 
figure is not entitled to any 
state or federal constitutional 
protection. 

This assumption is reflected 
in the fact that the new in- 
structions contain a constitu- 
tional “fault” requirement 
when the media is a defendant 
or when the plaintiff is a public 
official or figure (MI 4.1 & 4.2), 
but the instruction applicable 
when the media is not a defen- 
dant and the plaintiff is a 
private figure (MI 4.3) does not 
contain any such fault require- 
ment. 

The U. S. Supreme Court 
first announced in Gertz uv. 
Robert Welch, Inc., 418 U.S. 
323 (1974), that no liability for 
defamation could be imposed 
against any defendant if the 


Justice Rosemary Barkett 


Justice Barkett Dissents 
Instructions Do Not 
Adequately or Correctly 
Reflect the State of 
Defamation Law 


plaintiff failed to prove fault 
by a preponderance of the evi- 
dence.® Because the defendant 
in the case was the publisher 
of a magazine, there was some 
debate after the decision re- 
garding whether the fault re- 
quirement extended to protect 
“nonmedia” defendants. In the 
first decade following Gertz, a 
number of courts considered 
the issue and the overwhelm- 
ing majority agreed that Geriz 
didnot interpret thefirst amend- 
ment as protecting solely mem- 
bers of the institutional me- 
dia.? The commentators also 
agreed that there are no legiti- 
mate reasons for giving 
members of the public less 
than the minimal libel protec- 
tion afforded the press under 
the first amendment.® 

When the Florida Supreme 
Court addressed the issue of 
whether the protections of 
Gertz apply in nonmedia, 
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nonpublic official or figure cases in 
Nodar v. Galbreath, 462 So.2d 803 (Fla. 
1984), it expressly concluded that ar- 
bitrary discrimination against nonme- 
dia speakers is not permitted and that 
the argument that “Gertz protect[s] 
only those defamation defendants who 
are associated with the organized com- 
munications media” must be rejected.9 
“We believe,” the Supreme Court held, 
“that the constitutionally protected right 
to discuss, comment upon, criticize, and 
debate, indeed, the freedom to speak 
on any and all matter is extended not 
only to the organized media but to all 
persons. If common-law remedies for 
defamation are to be constitutionally 
restricted in actions against media defen- 
dants, they should also be restricted in 
actions against private, non-media speak- 
ers and publishers.”!° 

The committee notes accompanying 
the new instructions observe in Com- 
ment 4 that this language is “dictum” 
because the case was decided on “‘com- 
mon-law principles of qualified privi- 
lege’?”!! That “dictum” cannot, how- 
ever, be ignored, because the U.S. Su- 
preme Court reached this same con- 
clusion one year after Nodar in Dun & 
Bradstreet, Inc. v. Greenmoss Builders, 
Inc., 472 U.S. 749 (1985). 

The committee does note in Comment 
1 that there has been “criticism of the 
categorical distinction [between media 
and non-media defendants] on. . . First 
Amendment grounds,” citing the dis- 
senting opinion of Justice Brennan in 
Greenmoss. The committee erred, how- 
ever, in citing only the Greenmoss dis- 
sent. Justice Powell, who announced 
the opinion of the Court in Greenmoss 
and who was the author of the majority 
opinion in Gertz, wrote that constitu- 
tional protections enunciated by the 
Supreme Court in Gertz extend to all 
speech about matters of public concern. 
That opinion, joined by Justices 
Rehnquist and O’Connor, makes no 
intimation that speech about matters 
of public concern would not be entitled 
to the same constitutional protections 
if it were uttered by a private, nonme- 
dia defendant.!2 Chief Justice Burger, 
concurring, agreed with the proposition 
that the protections apply to speech 
about matters of public concern.!3 He 
also made no suggestion that nonmedia 
speakers should be treated differently 
than media speakers. 

Justice White, concurring in the Pow- 
ell opinion, wrote separately to state: 
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The Supreme Court 
was unanimous that 
the status of a 
defendant as a 
nonmedia speaker 
cannot be used as a 
basis for denying the 
application of first 
amendment 

protections 


Wisely, in my view, Justice Powell does not 
rest his application of a different rule here 
on a distinction between media and nonme- 
dia defendants. On that issue, I agree with 
Justice Brennan that the First Amendment 
gives no more protection to the press in 
defamation suits than it does to others 
exercising their freedom of speech. None of 
our cases affords such a distinction; to the 
contrary, the Court has rejected it at every 
turn.!4 


Even more strongly, Justice Bren- 
nan, with whom Justices Marshall, 
Blackmun, and Stevens joined in dis- 
sent, concluded that any media/ 
nonmedia distinction would be “irrecon- 
cilable with the fundamental First 
Amendment principle that ‘[t]he inher- 
ent worth of . . . speech in terms of its 
capacity for informing the public does 
not depend upon the identity of its 
source, whether corporation, associa- 
tion, union, or individual? 

Thus, the Supreme Court was unani- 
mous that the status of a defendant as 
a nonmedia speaker cannot be used as 
a basis for denying the application of 
the first amendment protections for 
speech recognized in Gertz. 


Significant Falsity 

The second serious flaw in the new 
instructions is that they do not require 
a jury to make an adequate finding of 
falsity. The U.S. Supreme Court held 
in Philadelphia Newspapers, Inc. v. 
Hepps, 475 U.S. 767, 768-69 (1986), 
that the defamation plaintiff who seeks 
damages based on speech about mat- 
ters of public concern bears the burden 
not only of proving fault, but also of 
proving that the defamatory speech is 
false. Florida and federal courts repeat- 
edly have held that “falsity” means not 
merely that the statement contains 
some technical or incidental falsity, but 
that the falsity is so substantial that 


the entire defamatory gist or sting is 
created by the falsity and that the same 
meaning would not be conveyed by the 
admitted truth. The standard devel- 
oped by Florida courts is “whether the 
libel as published would have a differ- 
ent effect on the mind of the reader from 
that which the pleaded truth would 
have produced.” McCormick v. Miami 
Herald Publishing Co., 139 So.2d 197, 
200 (Fla. 2d DCA 1962). “‘[Nlewspa- 
pers are not to be held to the exact facts 
or to the most minute details of the 
transactions they publish, . . . what the 
law requires is that the publication 
shall be substantially true, and that 
mere inaccuracies, not affecting the 
material import of the article are imma- 
terial? ”16 

The committee notes published with 
the new instructions recognize and ac- 
cept this line of authorities in Comment 
3, which cites Times Publishing Co. v. 
Huffstetler, 409 So.2d 112, 113 (Fla. 
5th DCA 1982), and notes that a finding 
of falsity should not turn on “insignifi- 
cant detail.” Yet, the new instruction 
fails to explain this concept to the jury. 
It states only that the jury is to deter- 
mine whether the publication at issue 
is false “in some significant respect.”!” 

Under the new instructions, a state- 
ment that the plaintiff stole $10,000 
from a bank could be interpreted as 
sufficiently false to give rise to liability 
even though the plaintiff had actually 
stolen $1,000. Such a result was ex- 
pressly disapproved of in McCormick.'® 


Actual Injury 

None of the new instructions, MI 4.1 
through 4.4, require the jury to find 
that the publication of a defamatory 
falsehood in fact was the proximate 
cause of an actual injury to the plaintiff. 
In every case under the new instruc- 
tions, injury is presumed as a matter 
of law. The jury is told: “A [statement] 
[publication] is a cause of [loss] [injury] 
[or] [damage] if it directly and in natu- 
ral and continuous sequence produces 
or contributes substantially to produc- 
ing such [loss] [injury] [or] [damagel].” 
MS 4.4 introduction (from previous in- 
troduction to MI 4.5). But the actual 
impact of the defamatory statement on 
the plaintiff is irrelevant. Only the 
“natural” effect of the publication is to 
be considered under the new instruc- 
tions. 

At common law, a publication was 
classified as defamatory “per se” if its 
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“natural” impact on the plaintiff was 
the infliction of harm. In “per se” cases, 
the plaintiff was alleviated of the obli- 
gation of offering evidence that he in 
fact suffered harm.!9 The new instruc- 
tions fully embrace this concept of “per 
se” defamation in that they never re- 
quire a finding that the plaintiff in fact 
suffered injury. Notably, in this regard, 
even the media is afforded no constitu- 
tional protection by the new standard 
instructions. Both media and nonmedia 
defendants are to suffer the fate of 
“presumed damages” in all cases. 

This conclusion simply cannot be 
squared with the Florida Supreme 
Court’s decision in Mid-Florida Televi- 
sion Corp. v. Boyles, 467 So.2d 282 (Fla. 
1985), that it is “no longer accurate” to 
say that “‘[w]ords amounting to a libel 
per se necessarily import damage and 
malice in legal contemplation, so these 
elements need not be pleaded or proved, 
as they are conclusively presumed as a 
matter of law’”2° The majority in Boy- 
les concluded that in light of Gertz, 
damages can no longer be presumed 
and that the terms libel and slander 
“per se” could be used solely to advise 
the defendant that the plaintiff is rely- 
ing upon the words sued upon as facially 
defamatory. Justice Ehrlich, concurring 
in Boyles, went so far as to say that 
“{ljibel per se is dead, and let no one 
read from this decision that this ghost 
which we find still persists, lingers in 
any form other than as a shorthand 
term.2! 

The new instructions treat Boyles as 
if it had never been decided and errone- 
ously resuscitate the full force and 
effect of the libel per se doctrine. 


Negligence 

As already noted, the new instruc- 
tions improperly do not require the 
plaintiff to prove fault in every case 
involving speech about matters of pub- 
lic concern. The instructions do provide 
such a requirement in media defendant 
cases, but even in this regard the 
instructions are constitutionally defi- 
cient for a number of reasons. 

New instruction MI 4.2(c), which de- 
lineates the standard of fault for cases 
involving private plaintiffs and media 
defendants, sets forth a standard of 
ordinary negligence, and defines negli- 
gence as follows: “Negligence is the 
failure to use reasonable care. Reason- 
able care is that degree of care which a 
reasonably careful person would use 


under like circumstances.” The new 
instruction’s ordinary negligence for- 
mulation is inconsistent with the Flor- 
ida Supreme Court’s application of a 
‘Journalistic negligence” standard in a 
libel case involving a media defen- 
dant.22 

Other state courts examining the 
fault standard applicable in private 
figure plaintiff cases expressly have 
held that the plaintiff must prove the 
standard of care of the ordinary journal- 
ist when the defendant is a member of 
the media and must further show that 
the defendant has breached that stan- 
dard.28 

The proper standard of fault in a case 
involving a media defendant is one of 
‘journalistic negligence,” i.e., the degree 
of care which a reasonably careful jour- 
nalist or media entity would use under 
like circumstances.”4 


Common-Law Malice 

Perhaps the most striking aspect of 
the new instructions is that they re- 
move common-law malice as an ele- 
ment of the tort. 

It has long been the rule in Florida 


that malice is an essential element of 
every libel or slander action.2> The 
Florida Supreme Court explained in 
Layne v. Tribune Co., 146 So. 234 (Fla. 
1933), the foundation of this require- 
ment as follows: 

Libels were actionable at common law, be- 
cause the right of every individual to personal 
security was deemed to embrace the right 
to be free from malicious publications, de- 
signed to give publicity to an imputation 
injuring one’s good reputation. This theory 
caused libel to be denominated a tort.... 
Malice, either actual or imputed, becomes 
therefore the gist of every actionable libel. 
Without malice, either express or implied 
by law, no tort could result from the publica- 
tion of a defamatory statement concerning 
another, however untrue it might be.?6 
Florida courts have repeatedly affirmed 
the malice requirement.2? 

The “common-law malice” referred to 
in these decisions is ill will, hatred, and 
a desire to injure the plaintiff.28 As 
such, it is a different element from the 
“actual malice” requirement imposed 
in public official and public figure cases 
by the rule of New York Times Co. v. 
Sullivan, 376 U.S. 254 (1964).29 

At common law a presumption of 
malice arose in cases of libel or slander 
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per se or when the language was de- 
famatory on its face.2° No such pre- 
sumption existed in cases of libel or 
slander per quod when the defamatory 
nature of the language had to be shown 
by resort to extrinsic evidence.?! But 
plainly in all cases, malice, either im- 
plied or express, was an essential ele- 
ment of the tort. 

The Florida Supreme Court’s conclu- 
sion in Boyles that “{llibel per se is 
dead,”52 altered the common law by 
eliminating the presumption of common- 
law malice which existed in per se cases 
and thereby required every plaintiff to 
plead and prove common-law malice.*3 

Nevertheless, the new instructions 
place no burden on the plaintiff in any 
libel case to prove malice as a part of 
his prima facie case. Malice is wholly 
omitted as an element of the tort. The 
new instructions do retain at least a 
part of the doctrine that evidence of 
common-law malice will defeat a com- 
mon-law qualified privilege. But, no 
Florida case ever has held that a plain- 
tiff is required to establish malice only 
in those cases in which the defendant 
can show that he published the state- 
ment at issue under circumstances giv- 
ing rise to a common-law privilege. 

To the contrary, malice to date has 
been an element of the plaintiffs prima 
facie case—or as Layne states even 
more directly, “Malice . . . [is] the gist 
of every actionable libel”°4 The new 
instructions incorrectly overlook this 
point. 


Qualified Privileges 

Under the new instructions, media 
defendants do not even reap the bene- 
fits of a malice requirement in those 
cases in which a qualified privilege 
should be available, because they seem 
to assume that none of the many com- 
mon-law qualified privileges, developed 
by the Florida Supreme Court over 
centuries and regularly applied in me- 
dia cases,*® are available to the media. 

The apparent but unarticulated ra- 
tionale of the instructions on this point 
is that the burden imposed on every 
plaintiff who brings an action against 
the media to prove fault—in the sense 
of either constitutional actual malice 
or negligence—excuses the plaintiff from 
proving common-law malice. This view 
is unsupported by any decision of any 
court and the fallacy of its reasoning is 
easily demonstrated. Neither New York 
Times Co. v. Sullivan nor Gertz v. 


Art. I, §4 provides 
a floor of protection 
for speech — it does 

not and cannot 
override 
constitutional and 
common-law 
protections of speech 


Robert Welch, Inc., displaced the Flor- 
ida common law. Rather, both cases 
provided certain floor-level protections 
for speech beneath which common-law 
doctrines are not permitted to go. In 
those instances when the common law 
provides greater or different protections 
for speech than the constitutionally 
required minimum protections, the com- 
mon law continues in full force and 
effect. 

There is no doubt that the protection 
afforded by the common-law qualified 
privileges is far different and in many 
instances far greater than the constitu- 
tionally required minimums. Again, the 
Florida Supreme Court’s Nodar deci- 
sion provides substantial guidance. In 
that case, the court held: “Petitioner 
correctly points out that the district 
court failed to recognize that the ‘actual 
malice’ necessary to overcome the ‘con- 
stitutional privilege’ of New York Times 
Co. v. Sullivan is different from the 
express malice necessary to avoid the 
common-law qualified privilege. While 
the former type of malice arises from a 
subjective awareness of falsity, the lat- 
ter arises from a subjective desire to 
injure the plaintiff precipitated by ill 
will. There may be many cases where 
the plaintiff might well show that the 
defendant had knowledge that his state- 
ments were false, but he will have no 
evidence that the defendant published 
the statements for the purpose of inflict- 
ing an injury on the plaintiff” 


Truth and Good Motives 

The first amendment requires that 
falsity be proven by the plaintiff in 
cases involving public figures or mat- 
ters of public concern. Florida common 
law also imposes the requirement of 
falsity in every defamation case irre- 
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spective of the plaintiffs status or the 
type of issue being discussed. It is 
hornbook law in Florida that a “false 
statement of fact is the sine qua non for 
recovery in a defamation action.”*6 As 
the Florida Supreme Court stated in 
Briggs v. Brown, 46 So. 325, 330 (Fla. 
1908), a “civil action for libel will lie 
when there has been a false and un- 
privileged publication [that is defama- 
tory.]”3? This common-law requirement 
is not qualified or compromised by a 
requirement that a truthful statement 
be uttered with “good motives.” Simply, 
if the speech is true, the plaintiff's case 
has reached its end. Instructions, there- 
fore, always should indicate that liabil- 
ity cannot be found in any case in which 
the plaintiff fails to establish falsity. 
Contrary to Florida law, instruction 
MI 4.3(b), which is applicable in private 
figure cases against nonmedia defen- 
dants, states, in apparent reliance on 
Art. I, §4 of the Florida Constitution, 
that truth is not sufficient to defeat a 
plaintiffs claim unless it is published 
with “good motives.” This is a misappli- 
cation of Art. I, §4, which provides a 
floor of protection for speech—it does 
not and cannot override constitutional 
and common-law protections of speech. 


Conclusion 

Litigants and judges attempting to 
fashion jury instructions in defamation 
cases or reviewing the correctness of 
jury instructions already given should 
heed closely the warning the Florida 
Supreme Court issued with its revision 
to the Florida Standard Jury Instruc- 
tions for defamation cases: “‘[A]pproval 
for publication is not an adjudication 
on the merits of the form, substance, 
or correctness of the instructions nor 
an approval of the notes and comments 
of the committee. Any litigant, in an 
appropriate forum, may raise any issue 
in connection with their use’ "38 


1 In re Standard Jury Instructions (Civil 
Cases 89-1), __So.2d_, 16 F.L.W. S133 (1991) 
(approving publication of a “comprehensive 
revision of Part MI 4 Defamation” of Florida 
Standard Jury Instructions in Civil Cases). 

Id. 
: Id. at $136 (Barkett, J., dissenting). 
Id. 

5 Notwithstanding this warning, it is likely 
that the standard jury instructions will be 
relied upon heavily by lawyers and judges. 
It is generally accepted that standard jury 
instructions should “state as accurately as a 
group of experienced lawyers and judges 
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could state the law of Florida in simple 
understandable language.” In re Standard 
Jury Instructions, 198 So.2d 319 (Fla. 1967). 

6 The Supreme Court previously had held 
in New York Times Co. v. Sullivan, 376 U.S. 
254 (1964), that no liability could be imposed 
against any defendant in a defamation case 
in which the plaintiff was a public official 
and the plaintiff failed to prove “actual 
malice” with convincing clarity. This rule 
was later extended to encompass libel suits 
brought by “public figures.” See Curtis Pub- 
lishing Co. v. Butts, 388 U.S. 130 (1967). 
Gertz v. Robert Welch, Inc., 418 U.S. 323 
(1974), then established the level of constitu- 
tional protection available in cases brought 
by private figures. In addition to finding a 
fault requirement, Gertz held that plaintiffs 
who do not prove knowledge of falsity or 
reckless disregard for the truth are limited 
to compensation for actual injury. Such 
plaintiffs may not recover presumed or puni- 
tive damages. 

7 See Developments in the Law—The Inter- 
pretation of State Constitutional Rights, 95 
Harv. L. Rev. 1324, 1405 (1982) (summariz- 
ing state court decisions). 

8 See, e.g., Note, Mediaocracy and Mis- 
trust: Extending New York Times Defama- 
tion Protection to Nonmedia Defendants, 95 
Harv. L. Rev. 1876, 1884-86 (1982). 

9 Nodar v. Galbreath, 462 So.2d 803, at 
808 (Fla. 1984). 

10 Prior to Nodar, the Florida Supreme 
Court had held that the protection which the 
Supreme Court recognized for the media in 
New York Times Co. v. Sullivan, 376 U.S. 
254 (1964) (requiring public officials to prove 
actual malice), protected nonmedia speakers 
as well. See Smith v. Russell, 456 So.2d 462, 
463-64 (Fla. 1984), cert. denied, 470 U.S. 
1027 (1985); Gibson v. Maloney, 231 So.2d 
823 (Fla. 1970). 

11 Comment 4. 

12 Tt also is possible that the fault rule 
would apply to speech by nonmedia defen- 
dants which is not a matter of public concern 
because the only protection at issue in Dun 
& Bradstreet, Inc. v. Greenmoss Builders, 
Inc., 472 U.S. 749 (1985), was the rule with 
respect to presumed and punitive damages. 
The four dissenters in Greenmoss point this 
out and would require proof of fault in all 
defamation cases. Greenmoss, 472 U.S. at 
781 (Brennan, J., dissenting). 

13 Greenmoss, 472 U.S. at 763-65. 

14 Td. at 773 (White, J., concurring) (foot- 
notes omitted). The cases cited by Justice 
White, such as Pell v. Procunier, 417 U.S. 
817 (1974), all reject the notion that the 
press is entitled to greater rights than the 
public. The Florida Supreme Court has long 
endorsed this view. More than a century ago 
it held that the “press does not possess any 
immunities or privileges as to publishing 
libels which are not shared by every individ- 
ual.” Jones, Varnum & Co. v. Townsend’s 
Admin’x, 21 Fla. 433, 450-51 (1885). 

15 Greenmoss, 472 U.S. at 782-83 (Bren- 
nan, J., dissenting) (quoting First National 
Bank of Boston v. Bellotti, 435 U.S. 765, 777 
(1978). 

16 Id. (citation omitted); accord Valentine 
v. CBS, Inc., 698 F.2d 430, 432 (11th Cir. 
1983) (applying Fiorida law) (no liability if 


publication is “substantially and materially 
true”); Nelson v. Associated Press Inc., 667 
F. Supp. 1468, 1477 (S.D. Fla. 1987) (apply- 
ing Florida law) (same); Times Publishing 
Co. v. Huffstetler, 409 So.2d 112, 113 (Fla. 
5th D.C.A. 1982) (test is whether publication 
is substantially accurate); Hill v. Lakeland 
Ledger Publishing Corp., 231 So.2d 254, 
255-56 (Fla. 2d D.C.A. 1970) (same). 

17 MI 4.1(b), 4.2(b). 

18 McCormick v. Miami Herald Publishing 
Co., 189 So.2d 197, at 200-01. See also 
RESTATEMENT (SECOND) OF Torts §581A, com- 
ment f (“a charge of theft may be reasonably 
interpreted as charging any form of crimi- 
nally punishable misappropriation”). 

19 See, e.g., Layne v. Tribune Co., 108 Fla. 
177, 146 So. 234 (1933). 

20 Mid-Florida Television Corp. v. Boyles, 
467 So.2d at 282, 283 (Fla. 1985) (quoting 
Layne). 

21 Td. at 284. Even prior to the unequivo- 
cal statement of the law in Boyles, the 
Florida Supreme Court and lower Florida 
courts had rigorously enforced the actual 
injury requirement in all cases involving 
speech of public concern. See, e.g., Miami 
Herald Publishing Co. v. Ane, 458 So.2d 
239, 242 (Fla. 1984); Hay v. Independent 
Newspapers, Inc., 450 So.2d 293, 294-95 
(Fla. 2d D.C.A. 1984); Shiver v. Apalachee 
Publishing Co., 425 So.2d 1173, 1175 (Fla. 
1st D.C.A. 1983). 

22 See Firestone v. Time, Inc., 305 So.2d 
172, 178 (Fla. 1974), vacated on other 
grounds, 424 U.S. 468 (1976). See also Miami 
Herald Publishing Co. v. Ane, 423 So.2d 
376, 382, 390 (Fla. 3d D.C.A. 1983), ap- 
proved, 458 So.2d 239 (Fla. 1984) (finding 
that media defendant had committed “jour- 
nalistic negligence”). 

23 See, e.g., Triangle Publications v. 
Chumley, 317 S.E.2d 534, 537 (Ga. 1984); 
Kerwick v. Orange County Publications, 420 
N.E.2d 970, 971 (N.Y. 1981); Seegmiller v. 
KSL, 626 P.2d 968, 976 (Utah 1981); Martin 
v. Griffin Television, Inc., 549 P.2d 85, 93 
(Okla. 1976); cf. Butts, 388 U.S. at 155 
(“highly unreasonable conduct constituting 
a departure from the standards of investiga- 
tion and reporting ordinarily adhered to by 
responsible publishers”). 

24 Cf. Horowitz v. Schwartz, 74 So.2d 801, 
804 (Fla. 1954) (comparing actions of doctor 
charged with negligence with methods known 
and approved by the medical profession). 

25 See Abraham v. Baldwin, 42 So. 591, 
592 (Fla. 1906); Myers v. Hodges, 44 So. 
357, 365 (Fla. 1907). 

26 Td. at 238. 

27 See, e.g., Metropolis Co. v. Croasdell, 
199 So. 569, 570 (Fla. 1941); Wolfson v. Kirk, 
273 So.2d 774, 776 (Fla. 3d D.C.A. 1973); 
Employers Commercial Union Ins. Co. v. 
Kottmeier, 323 So.2d 605, 606 (Fla. 2d 
D.C.A. 1975); Axelrod v. Califano, 357 So.2d 
1048, 1050 (Fla. 1st D.C.A. 1978). 

28 See Loeb v. Geronemus, 66 So.2d 241 
(Fla. 1953); Montgomery v. Knox, 23 Fla. 
595, 3 So. 211 (1887). 

29 See Nodar, 462 So.2d at 806. 

30 Layne, 146 So. at 236; see also Teare v. 
Local Union, 98 So.2d 79, 82 (Fla. 1957). 

31 Td. 

32 Boyles, 467 So.2d at 284 (Ehrlich, J., 
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concurring). 

33 Prior to Boyles, the presumption of 
common-law malice would be defeated if the 
speech at issue was published upon a privi- 
leged occasion. See Nodar, 462 So.2d at 810. 
“The privilege . . . raise[d] a presumption 
of good faith and place[d] upon the plaintiff 
the burden of proving express malice—that 
is, malice in fact as defined by the common- 
law doctrine of qualified privilege.” Id. Be- 
cause Boyles requires every defamation plain- 
tiff to prove common-law malice—by 
eliminating the presumption of malice—a 
qualified privilege need not exist to impose 
this burden on the plaintiff in any case. 

34 Layne, 146 So. at 238. 

35 See, e.g., Abram v. Odham, 89 So.2d 334 
(Fla. 1956); Layne, 146 So. 234. 

36 Byrd v. Hustler Magazine, 433 So.2d 
593, 595 (Fla. 4th D.C.A. 1980), pet. for rev. 
denied, 443 So.2d 979 (Fla. 1984). 

37 Accord Hallmark Builders, Inc. v. Gay- 
lord Broadcasting Co., 733 F.2d 1461, 1463 
(11th Cir. 1984) (applying Florida law); 
Axelrod v. Califano, 357 So.2d 1048, 1050 
(Fla. 1st D.C.A. 1978). 

38 16 F.L.W. at S133 (quoting In re Stan- 
dard Jury Instructions (Civil Cases 88-2), 
541 So.2d 90, 90 (Fla. 1989)). 
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Sales of Resort Condominiums 


PTET 


After Hocking v. Dubois 


by C. Anthony Sexton and Vitauts M. Gulbis 


s the resale of a resort condominium unit, offered 

together with an opportunity to participate in a 

rental pool, a “security”? A divided Ninth Circuit 

Court of Appeals, en banc, in Hocking v. Dubois, 
885 F.2d 1449 (9th Cir. 1989), cert. den, §=«~US.__, 
110 S.Ct. 1805, brushed aside the Securities and Exchange 
Commission’s arguments to the contrary, and held that 
even an isolated resale constitutes a resale of a security if 
the condominium and rental agreement is offered as a 
single package and there is an expectation of profit 
produced by the managerial efforts of others. Thus, after 
Hocking, a dissatisfied purchaser can bring a federal 
securities fraud claim against the real estate brokers who 
sold a resort condominium which participated in a rental 
pool. 


Photo courtesy of Florida Department of Commerce, Division of Tourism 


The Hocking decision expands the class of sellers who 
may be subject to securities regulation in the sale of resort 
condominiums. It raises issues of compliance for these 
sellers and their brokers, and subjects them to liability 
under the security laws for what may otherwise appear to 
be a simple real estate transaction. This article discusses 
the Hocking decision, and explores some of its implications 
for developers and sellers of Florida resort condominiums. 

The facts of Hocking are typical of a secondary sale of a 
condominium unit. Hocking, a Nevada resident, purchased 
a condominium located in Hawaii from an individual seller. 
The seller, who purchased the condominium from the 
developer, had not participated in the rental pool arrange- 
ment which was available. The sale to Hocking was 
handled by a real estate broker; apparently no securities 
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broker was involved. The broker pro- 
vided Hocking with information and a 
copy of the rental pool agreement. Un- 
der the agreement, rental income was 
pooled among the participating condo- 
minium owners, with each owner re- 
ceiving a pro rata share of the net 
income. During discussions, the broker 
apparently told Hocking that the condo- 
miniums were rented for an average of 
$100 a day, from which Hocking calcu- 
lated a monthly gross income of from 
$1,000 to $3,000. Hocking testified that 
but for the availability of the rental 
pool arrangement, he would not have 
purchased the condominium. 

Hocking brought suit against the 
broker for securities fraud claims, alleg- 
ing that the broker had misrepresented 
both the amount of rental income and 
the anticipated appreciation in the value 
of the condominium. A divided three- 
judge panel reversed the district court’s 
entry of summary judgment for the 
broker, and stated that the offer of a 
condominium with a rental pool “auto- 
matically makes the investment a secu- 
rity.”! 

On rehearing en banc, a divided court 
rejected this per se rule, and stated 
that the determination of whether re- 
sales of resort condominiums with rental 
pool options were “securities,” must 
take into account the factors identified 
in SEC v. W. J. Howey Co., 328 US. 
193 (1946).2 Under the Howey test, a 
security is present if there has been 1) 
an investment of money, 2) in a com- 
mon enterprise, 3) with the expectation 
of profits produced by the efforts of 
others. Ad hoc review of the facts and 
circumstances, using the Howey three- 
prong test of the economic realities, 
persuaded the court that the transac- 
tion may have involved a security. The 
court held that a security would be 
involved if the plaintiff proved that (i) 
the condominium was sold with an 
emphasis on the economic benefits to 
be derived from the managerial efforts 
of third parties, and (ii) the condomin- 
ium and rental arrangement were of- 
fered as a single package. 


The court concluded: 

In the context of isolated resales, each case 
requires an analysis of how the condomin- 
ium was promoted to the investor, including 
any representations made to the investor, 
and the nature of the investment and the 
collateral agreements. The investor’s inten- 
tions and expectations as communicated to 
the broker would be relevant in determining 
what investment package was actually 
offered.3 
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Sellers and brokers 
who market resort 
condominium units 
in the manner 
customary for 
real estate 
may find 
themselves held 
to a different 
standard 


When Is a Resort 
Condominium a Security? 

In Securities Act Release No. 33- 
5347,4 the SEC took the position that 
condominiums offered with rental pool 
arrangements would be deemed a secu- 
rity only if (i) “persons engaged in the 
business of building and selling condo- 
miniums,” such as a developer, offer the 
condominium for sale, and (ii) there is 
an affiliation between the seller/ 
developer and the operator of the rental 
pool. Since the Hocking case involved a 
resale by an individual who had pur- 
chased from the developer, the SEC 
argued in its amicus curiae brief that 
no security existed.5 

Applying the Howey test, the court 
determined that the facts could support 
that the condominium unit and the 
rental pool agreement were offered to 
Hocking as a single package constitut- 
ing a security. The court found it irrele- 
vant that there was no binding election 
to be included in the rental pool, or that 
the broker could not bind the pool’s 
management.® The court noted that the 
broker did more than merely inform the 
prospective purchaser of the availabil- 
ity of the rental pool; the broker actively 
sought to locate an appropriate rental 
pool and presented the pool arrange- 
ment to the purchaser. Finding the 
allegations of fact sufficient to support 
a finding of a single transaction, the 
court found support in the complaint for 
each of the Howey elements: 1) the 
purchase of the condominium was an 
investment of money,’ 2) participation 
in the rental pool evidenced a commor 
enterprise,® and 3) the absence of active 


management on the part of the buyer 
evidenced an expectation that profits 
were to be produced by the efforts of 
others.9 

Hocking does not offer any bright-line 
test for determining whether a secon- 
dary offer of a resort condominium with 
participation in a rental arrangement 
is a security. It is, however, a warning 
that marketing condominiums together 
with rental arrangements may invoke 
securities laws and the various securi- 
ties registration, licensing, disclosure, 
and antifraud provisions. 


Implications for Sellers of 
Resort Condominiums 

The marketing of real estate differs 
from the marketing of securities. Buy- 
ers and sellers of real estate are 
accustomed to aggressive advertising 
and glowing descriptions of property. 
The ability to provide such descriptions, 
however, is subject to the condition that 
the seller cannot make a fraudulent 
representation nor fail to disclose a fact 
which materially affects the value of 
the property and is not readily deter- 
minable by the buyer.!° 

F.S. §517.301, like Rule 10b-5 of the 
Securities Exchange Act of 1934, makes 
it unlawful, in connection with the 
offer, sale or purchase of a security to: 
1) employ any device, scheme, or arti- 
fice to defraud, 2) obtain money or 
property by means of an untrue state- 
ment of a material fact or any omission 
to state a material fact necessary in 
order to make the statements made, in 
the light of the circumstances under 
which they were made, not misleading, 
or 3) engage in any transaction which 
operates or would operate as a fraud or 
deceit upon a person.!! 

The antifraud standards for sales of 
securities are different from those cus- 
tomarily encountered in the sales of 
real estate. Sellers and brokers who 
market resort condominium units in 
the manner customary for real estate 
may find themselves held to a different 
standard. 


Disclosure 

At the time of original sale of a 
condominium deemed a security, devel- 
opers generally comply with antifraud 
disclosure requirements by providing a 
prospectus in the case of a public offer- 
ing or an offering circular in the case 
of a private offering. Potential purchas- 
ers are acvised not to rely on any 
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statements which are inconsistent with 
those made in the prospectus or offering 
circular. Frequently, however, prospec- 
tus and offering circulars are not kept 
current and are not used in connection 
with the resale of a condominium cou- 
pled with a rental pool arrangement. 
As a result, they offer little comfort in 
a secondary sale. 

If the initial offering of the condo- 
miniums was registered with the SEC, 
the developer will, in most cases, have 
continued to file periodic disclosure 
statements (quarterly 10-Q’s and the 
annual 10-K) with the SEC. If the 
10-Q’s and 10-K’s are properly pre- 
pared, these reports for the current 
year can provide much of the full disclo- 
sure necessary to meet antifraud 
requirements. At a minimum, the 10- 
Q’s and 10-K’s, the rental arrangement 
documents, and the applicable declara- 
tion of condominium with exhibits, 
should be provided to a prospective 
purchaser so that the purchaser can 
make an informed review before the 
purchase contract becomes binding. 

Prospective purchasers should be 
given the opportunity to question the 
appropriate officers of the condominium 
developer, condominium owners’ asso- 
ciation, and rental pool operator. The 
opportunity for submission of questions 
and answers in writing is a vehicle of 
disclosure. 

An owner attempting to sell property, 
without the aid of a properly-licensed 
securities and real estate salesperson, 
faces a formidable task in gathering the 
necessary disclosure documents and com- 
plying with the applicable antifraud 
requirements. Prospectus or offering 
circulars may be hopelessly out-of-date, 
and the pool operator’s reports to par- 
ticipants may be tardy or deficient. 


Registration of 
Securities Brokers 

Florida’s Securities and Investor Pro- 
tection Act,!2 requires that securities 
be offered and sold only by registered 
securities brokers/dealers.!3 Therefore, 
if after a review of the economic reali- 
ties of the facts and circumstances it is 
determined that a security is being 
offered, the sale or resale of the condo- 
minimum must be through a properly- 
licensed securities broker/dealer. The 
broker/dealer must be registered with 
the Securities and Exchange Commis- 
sion, the National Association of 
Securities Dealers, Inc., and the Florida 


Division of Securities. The individual 
salesperson of the broker/dealer must 
be licensed as a registered representa- 
tive, or registered principal, and must 
pass a securities examination admini- 
stered by the NASD. 

The resale of Florida real property 
by a nonowner of that property requires 
a licensed real estate salesperson who 
is registered with the Florida Real 
Estate Commission and has passed its 
examination.!4 

In order to comply with the licensing 
requirements for salespersons, both a 
licensed, registered securities represen- 
tative or principal of a qualified 
securities broker and a licensed, regis- 
tered real estate associate or broker 
must participate in the sale and resale 
of condominiums which are deemed to 
be a security. Securities brokers are 
required to ascertain the suitability of 
an investment for a purchaser prior to 
consummation of a sale. Delivery of 
documents to, and discussion with, pro- 
spective purchasers which touch on the 
economics of the transaction, such as 
the rental arrangement, possible tax 
consequences, and potential apprecia- 
tion, should be done by a registered 
securities representative or registered 


securities principal. 

The same person, if licensed as both 
a securities and a real estate sales- 
person, can perform both roles. How- 
ever, when different people are 
performing these functions, their activi- 
ties must be coordinated to assure 
compliance with applicable securities 
and real estate laws. Coordination is 
especially difficult when the securities 
salesperson and the real estate sales- 
person are employed in different offices. 

Sales directly by owners who are not 
in the business of buying and selling 
securities are exempt from the licensing 
requirement for the resale of condo- 
miniums deemed securities.!5 However, 
the owner is subject to the same anti- 
fraud provisions and remedies as other 
sellers of securities.6 For example, if 
the antifraud rules are violated, such 
as by incomplete disclosure, the pur- 
chaser may have the right to void the 
sale. The sale can be voided even though 
the seller, as owner, was exempt from 
licensing as a security or real estate 
broker. 


Remedies 
Specific remedies are provided for the 
sale of a security by a person who is not 
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properly licensed!’ and for the sale of a 
security in violation of the statute’s 
antifraud provision.!® An aggrieved pur- 
chaser who still owns the security may 
be entitled to rescission of the transac- 
tion with a return of an amount equal 
to all amounts paid, plus interest at the 
legal rate, less income received by the 
purchaser.!? If the condominium has 
been resold by the purchaser, damages 
are an available remedy.”° The prevail- 
ing party is entitled to reasonable attor- 
neys’ fees by statute, unless the court 
finds that the award of such fees would 
be unjust.2! The statute of limitations 
for securities violations is two years 
from the date the violation was discov- 
ered, or should have been discovered 
with reasonable diligence, but in no 
event more than five years from the 
date of the sale.22 


Conclusion 

The Hocking case significantly in- 
creases the transaction costs faced by 
sellers of resort condominiums. If the 
condominium has participated in a 
rental arrangement, or if a rental pool 
is available, the condominium may be 
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deemed a security. Accordingly, pru- 
dent sellers would be well-advised to 
employ both a qualified real estate 
salesperson and a securities salesper- 
son. Real estate salespersons will desire 
to associate in the transaction with 
persons qualified to sell securities. In 
addition, managers of rental pools can 
be expected to incur additional account- 
ing and reporting costs. Although the 
Hocking court was apprised of these 
increased transaction costs, it was un- 
impressed. “If the Howey analysis is 
undertaken, the securities laws are 
found to apply, and the application of 
the securities laws places undue bur- 
dens on developers, real estate brokers, 
or condominium owners, changes in the 
law should be sought from Congress 
or the Securities and Exchange 
Commission.”237} 


1 Hocking v. Dubois, 839 F.2d 560, 565 
(9th Cir. 1988) (Opinion withdrawn by order 
of December 7, 1988). 

2 Hocking, 885 F.2d at 1462. 

3 Id. 
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417 CFR §231.5347 (January 18, 1973). 

5 Hocking, 885 F.2d at 1456. 

6 Id. at 1457-58. 

7 Id. at 1459. 

8 Id. 

9 Id. at 1460. 

10 See Johnson v. Davis, 480 So. 2d 625 
(Fla. 1985) (nondisclosure of material fact 
affecting value of realty). 

11 Stat. §517.301 (1990). 

12 Stat. §517.001 et seg. (1990). 

13 Fa. Star. §517.12 (1990). 

14 Pia. Stat. §475.42(1) (a) (1990). Qualifi- 
cations for licensure are provided in Fa. 
Star. §475.17 (1990). 

15 Fua. Stat. §517.12(3) (1990). Such a sale 
would presumably constitute an isolated sale 
under Fa. Stat. §517.061(3) (1990). 

16 See Fa. Star. §517.301 (1990). 

17 Stat. §517.211(1) (1990). 

18 Stat. §517.211(2) (1990). 

19 Star. §517.211(3) (a) (1990). 

20 Fa. Stat. §517.211(4) (a) (1990). 

21 Stat. §517.211(6) (1990). 

22 Fa. Stat. §95.11(4) (e) (1990). 

23 Hocking, 885 F.2d at 1462. 
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The Reverse Williams Rule: 


STANDARD 


of Admissibility for 
Exculpatory Evidence of Other Crimes 


by José Larraz, Jr. 


he admission of evidence showing a factual 

pattern has a powerful effect on any trier of 

fact. Whether defense counsel may also present 

such evidence, for exculpatory purposes, is an 
emerging issue in Florida law. 

Both state and federal prosecutors have long enjoyed a 
right to introduce evidence of offenses similar to, but not 
derived from, the facts at bar. F.S. §90.404(2)(a) (1985) 
codifies the holding of Williams v. State, 110 So.2d 655 
(Fla. 1959), cert. den., 361 U.S. 847 (1959), permitting 
infusion of extrinsic crime facts into the trial process. 
Federal Rule of Evidence 404(b)(2) parallels these broad- 
ened admissibility concepts. As a prerequisite to their use, 
the rules require a unity of fact, methods, motives or intent 
between an extraneous crime and a charged offense. Both 
rules expressly prohibit the use of extrinsic crimes to show 
only a defendant’s bad character or criminal propensity. 

This so-called Williams Rule has proved a potent weapon 
in the trial arsenals of prosecutors. By permitting a linkage 
to uncharged events and crimes, such evidence serves to 
augment cases-in-chief with proof of consistent behavior. 
The rule’s case law has arguably given wide latitude to 
state use of collateral crime facts.! 

But such evidence may also be exculpatory. For example, 
if a criminal pattern exists and the accused doesn’t fit it, 
defense counsel may well want to introduce this factual 
contrast at trial. To the jury, the dissimilarity of actions 
or characteristics of the accused to a factual chain may be 
as probative as patterns of repetition. 

The Williams rule has traditionally governed admission 
of prosecutorial evidence. Submission of extrinsic proof by 
an accused, however, raises strenuous objections as well 
as issues of equal admissibility. A recurring question has 


been whether to apply Williams similarity requirements 
to defense evidence, or only require it to bear simple 
relevance. 


History of the Emerging Right 

As early as 1912, a criminal accused had been afforded 
the right to submit exculpatory evidence of a similar crime. 
In State v. Harris, 153 Iowa 592, 133 N.W. 1078 (1912), 
the trial court, foreshadowing today’s Williams rule, 
allowed state evidence of two uncharged burglaries. These 
extrinsic crimes identified items taken in those cases and 
later found in the possession of the accused. This would 
allegedly show his commission of the charged burglary. 

Yet, when the defense sought to admit proof that other 
items from those same homes were possessed by another, 
those facts were ruled inadmissible. 

The Iowa Supreme Court reversed, holding the defen- 
dant to be “entitled to a fair and impartial trial, and to 
have received all evidence which he had that would tend 
to show the falsity of the state’s claim.” Admission of an 
extrinsic state assertion had triggered a corresponding 
right to fair rebuttal by the same means. Exclusion of such 
evidence, the court said, was reversible error. Whether the 
exculpatory proof seemed worthy was deemed irrelevant 
to admissibility: “It is the jury that is to determine the 
weight of such evidence, and, when the defendant is denied 
the right to present his case to the jury, he has not received 
the fair and impartial trial guaranteed him by the law.” 

This bilateral view of extrinsic admissibility would be 
widely adopted, and eventually enter Florida jurispru- 
dence. 

In Commonwealth v. Murphy, 282 Mass. 593, 185 N.E. 
486 (1933), the accused had been charged with four 
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incidents of cashing checks drawn on a 
nonexistent account. In one case, how- 
ever, he was acquitted, and the witness 
admitted mistaken identification. This 
evidence was excluded, as was evidence 
of another man passing identically- 
typed and written checks in the same 
alleged manner as defendant. Two vic- 
tims of the other perpetrator were ready 
to testify that it was not the accused 
passing the checks. This was also ex- 
cluded by the trial court. 

The resulting reversal conceded nu- 
merous reasons why the defense 
evidence might be of small worth. True, 
an acquittal in one case does not prove 
innocence in another. Two forgers may 
have worked in tandem. A victim’s 
misidentification does not preclude an- 
other victim’s proper recognition. Yet 
Murphy held trial courts commit error 
when they pass upon the worth or 
credibility of extrinsic defense evidence, 
stating: “These are considerations for a 
jury. Moreover, where Harris was 
based on equal rebuttal, Murphy per- 
mitted extrinsic evidence independent 
of a prior state use of such proof. 

In State v. Bock, 229 Minn. 449, 39 
N.W. 2d 887 (1949), an accused check 
forger appealed exclusion of facts of- 
fered to rebut state extrinsic evidence. 
The state ascribed three (uncharged) 
checks to the defendant, and the court 
admitted facts of these similar crimes. 
Similar-crime evidence by the accused, 
however, was another matter. Witness 
and documentary proof that two other 
checks, “identical in form and amount” 
to the one charged, had been passed by 
another man, was excluded at trial. The 
Supreme Court of Minnesota reversed, 
noting that the defense’s extrinsic items 
were more similar to the trial check 
than were the state’s other-crime exhib- 
its. Moreover, issues of identity were 
deemed highly probative by the Bock 
court. If extrinsic proof may imply guilt 
on such issues, the court said, other 
such evidence may imply innocence. 
Thus the jury should have learned of 
this defense-offered evidence, the court 
said.§ 

The issue of identity is often fertile 
ground for the use of facts pointing to 
another’s guilt. In United States v. 
Robinson, 544 F.2d 110 (2d Cir. 1976), 
an alleged bank robber sought to pre- 
sent testimony that the subject in the 
bank’s surveillance photos was, in fact, 
another person. The FBI had shown the 
photograph to a correctional officer, 
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who believed the photo depicted some- 
one in his files and not the defendant. 
The defendant also wanted to call police 
witnesses to testify they suspected the 
other man. The district court disal- 
lowed the witnesses, to avoid unlimited 
opinion testimony. 

The Second Circuit Court of Appeals 
reversed, holding that an accused’s evi- 
dence of another’s guilt is valid, even if 
based on opinion. Because the other 
man was known to the witness, and not 
to the jury, the resemblance opinion 
helped juror’s perceptions of identity: 
“{I]t was testimony from a disinterested 
government official that bore directly 
on the principal issue in the case. . . 2” 
The police suspicions were also admissi- 
ble, ruled the court, since they dealt 
with two armed robberies in the same 
area and within six days of the robbery 
at trial. The possibility of another man 
having committed such similar acts 
was probative of the bank robber’s 
identity, said the court.§ 

The Robinson expansion of Harris to 
include an opinion of extrinsic identity, 
as well as suspicion testimony, gave the 
defense significant exculpatory tools. 
Suspicions of similar crime and identity 
opinions are, routinely, elements of the 
state’s extrinsic cases.? With equal ca- 
pacities, defendant’s case against “the 
other man” (and for his own innocence) 
now shared broad admissibility. 

As prosecutors submit evidence of 
similar crimes, some defendants choose 
to submit evidence of similar dismiss- 
als. In State v. Garfole, 76 N.J. 445, 338 
A.2d 587 (1978), six offenses had been 
indicted jointly, and four were dis- 
missed on the eve of trial. The 
prosecution was allowed to present facts 
from an uncharged crime, but the four 
dismissed cases were ruled irrelevant 
to the crimes charged, despite the in- 
itial prosecutor’s allegation that they 
formed a common scheme. The appel- 
late court affirmed exclusion since the 
cases now lacked the “high degree of 
similarity”!° required by the rule per- 
mitting extrinsic evidence. 

The New Jersey Supreme Court de- 
clined to analyze factual similarities 
between the excluded and charged facts. 
Instead, it ruled that defense other- 
crime evidence was held to lower stan- 
dards of similarity than required by the 
state’s version of the Williams rule. The 
court based this disparate treatment 
on its belief that the other-crime statute 
was designed to protect defendants from 
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the prejudice of a trial infused with 
proof of mere bad character, or of 
generic criminality. However, if the 
accused sought to admit such acts, 
there was no longer a danger of preju- 
dice to defendants, or a need for strict 
similarity to the facts at bar. Therefore, 
the court held, the standard of admissi- 
bility for extrinsic defense evidence 
should be one of simple relevance.!! 

The court also added another issue 
into the analysis when it remanded to 
the trial court. Fearing “the possibility 
of undue consumption of time”!? and 
jury “confusion,” the court directed a 
balancing of relevance against “the con- 
cern of the law for orderly and efficient 
administration.”!5 A dissent found no 
authority for such considerations, how- 
ever, and charged that their use would 
sharply “undercut”!4 the right to excul- 
patory admission. 

The Massachussetts Supreme Court 
reaffirmed its Murphy decision in Com- 
monwealth v. Keizer, 377 Mass. 264, 
385 N.E. 2d 1001 (1979). At issue was 
the exclusion of a similar robbery com- 
mitted while the defendant was in 
custody. Ostensibly, a common partici- 
pant in both crimes would indicate he 
carried them out with the same col- 
leagues. Since the accused was in jail 
at the time of the second (extrinsic) 
robbery, and the trio continued their 
activity, the defendant was obviously 
not a part of the crime group, he 
proffered. This was excluded. 

The Supreme Court reversed, holding 
that the accused should be allowed to 
introduce the existence of the other 
robbery, its “substantial connecting 
links”45 to the trial case, and their 
common member. The very fact that 
these common factors could also hurt 
defendant’s case (by tying him to other 
crime) was irrelevant: “The point is 
that the defendant was entitled to have 
the jury make the [interpretative] deci- 
sion. . . 216 Citing Holt v. United States, 
342 F.2d 163 (5th Cir. 1965),!7 the court 
also stressed that given “substantial 
probative value,”!® any doubt should 
be resolved in favor of admitting such 
proof. 


The Harris Principle in Florida 
Florida’s Third District Court of Ap- 
peal addressed the issue of extrinsic 
defense evidence in Moreno v. State, 
418 So.2d 1223 (Fla. 3d DCA 1982). 
There the accused in a battery charge 
appealed exclusion of facts derived from 
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the later battery arrests of two wit- 
nesses. The trial court relied on Williams 
similarity requirements to exclude the 
facts of the later offenses. 

Encompassing parts of many prior 
decisions, the appellate court reversed. 
The court echoed Harris in that an 
accused, “may show his innocence by 
proof of the guilt of another:”!9 A wit- 
ness could also be a possible suspect in 
the exculpatory presentation. Because 
the extrinsic crime was so similar to the 
charged one “in its method and circum- 
stances,”29 its use by the accused was 
relevant to his defense. Nevertheless, a 
second act of violence must have seemed 
to be “character or propensity”?! evi- 
dence forbidden by the Williams rule. 
It was this statute, after all, which the 
trial court had cited in its exclusion of 
the other-arrest facts. 

In response, the Third District held 
Williams rule prerequisites to admis- 
sion inapplicable to the accused, as had 
Garfole. The court reasoned the purpose 
of the rule to be to govern the admission 
of similar-crime evidence by the state, 
and not defendants. As such, defense 
allegations of similar-crime evidence 
need not contain the “direct probative 
value to the crime charged”? required 
of state evidence. Relevance to a trial 
issue would be the standard for admis- 
sibility. 

The court cited Keizer for resolving 
all doubt in favor of admitting extrinsic 
evidence bearing the “substantial pro- 
bative value” of Holt if relevant. 
Moreover, the failure to admit even 
indirectly exculpatory proof would be 
error per se. The decision marked the 
arrival of the Harris principle that a 
defendant may also present similar- 
crime evidence. 

In Brown v. State, 513 So.2d 213 (Fla. 
1st DCA 1987), the First District up- 
held exclusion of other-crime evidence 
the state first intended to admit as a 
“similar crime.” This was dismissed, 
however, when the accused was misiden- 
tified. When the accused sought to 
admit it as a similar crime, the same 
case was held dissimilar to trial facts, 
and excluded. 

The district court affirmed, after find- 
ing no possible relevance in the errors 
of one victim to the credibility of an- 
other in a separate trial. 

In dicta, however, Brown expressly 
rejected exemption of defense evidence 
from Williams standards as unneces- 
sary to Moreno’s result. The court stated 


that, since F.S. §90.404(2)(a) bears no 
prohibition of its defense use, the rule 
is no obstacle to exculpatory proof.”4 
There was thus no need to exempt such 
evidence from its probative require- 
ments. 

Seemingly at odds, both Brown and 
Moreno did agree that defendants have 
the right to use extrinsic evidence of 
other crimes in their defense. Their 
common adoption of the Harris princi- 
ple set the stage for the Florida Supreme 
Court to address and resolve their 


different views of the admissibility stan-_, 


dards applicable to extrinsic defense 
evidence. 

Rivera v. State, 561 So.2d 536 (Fla. 
1990) was the first case where the issue 
of extrinsic defense evidence appeared 
before the Supreme Court of Florida. 
The defendant appealed the exclusion 
of evidence showing that another homi- 
cide had occurred in the area on or near 
the date of the trial facts. Because the 
victims were both riding bicycles, and 
had the same manner of death, the 
defense submitted the offenses were 
committed by the same person. Because 
the accused was in custody at the time 
of the extrinsic crime, he asserted, he 
could not have been the offender. The 
Supreme Court found insufficient fac- 
tual similarities in the two crimes, and 
affirmed.25 

But the court also set forth a frame- 
work for admission of extrinsic defense 
evidence in the future. 

Writing for the unanimous court, 
Justice Barkett noted the probative 
values of extrinsic defense evidence, 
and then adopted the Harris principle 
that admission of such proof is crucial 
to fair trials. With Moreno, the court 
agreed that simple relevance should be 
the standard for admissibility of such 
defense evidence. Moreover, the court 
also agreed with Moreno that to exclude 
even indirectly exculpatory proof is trial 
court error. 

There were, however, two limita- 
tions. First, the court approvingly 
quoted the finding of Brown that the 
Williams rule is fully compatible with 
defense extrinsic evidence.?6 While not 
an open rejection of a defense exemp- 
tion, the subtle effect was to clearly 
disagree with Moreno’s view that the 
rule did not apply to defense evidence. 
Left unstated was how simple relevance 
and the unique similarities required 
by the Williams rule, could jointly gov- 
ern admissibility. 


Rivera then limited defense extrinsic 
evidence to what it termed “the same 
principle of relevancy as any other 
evidence offered by the defendant.”27 
Yet the opinion labeled the issue before 
it the “reverse” Williams rule.”8 

The court’s reluctance to discard the 
screening effect of the Williams rule on 
defense evidence may be an implicit 
favoring of its bilateral application of 
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the rule. If so, it will provide a frame- 
work for admission of extrinsic evidence 
by defendants. Arguably, the combined 
simple relevance and Williams rule 
standards will have to be reconciled on 
a case-by-case basis. The result may 
well be a future synthesis of both 
standards in Florida decisions. 


Access to Extrinsic Evidence 

A twin issue to admissibility is de- 
fense discovery of such evidence. Indeed, 
it may be argued that without defense 
discovery of similar-crime facts, the 
Rivera right to inform the jury of their 
existence is meaningless. In the major- 
ity of cases, the state will provide 
discovery limited to facts arising strictly 
from the charged offenses. If and when 
they seek to use pattern evidence, of 
course, prosecutors obtain other-crime 
evidence directly from law enforcement. 

For an accused, however, the acquisi- 
tion of exculpatory similar-crime facts 
depends on discovery by defense coun- 
sel. To this end, the motion for disclosure 
of other-crime proof will serve a critical 
pretrial function. At its resolution, the 
state may be expected to set forth two 
basic objections against disclosure of 
other-crime facts. First, the “lack of 
relevance” to the offense at bar. Second, 
the state may cite the Public Records 
Law, F.S. §119.07 et seq.29 to protect 
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the facts of “active”®° investigations. 

Yet Florida’s broad discovery rules 
bear no precondition of relevance for 
their use. Access is expressly permitted 
to facts which are only possibly (“may”) 
relevant.! In view of Rivera preference 
for even indirect exculpatory evidence, 
a restraint on first looking for such 
proof seems inconsistent with the deci- 
sion. Moreover, the Public Records Law, 
by its own terms, clearly removes itself 
from any effect whatsoever on disputes 
regarding criminal discovery.32 The Pub- 
lic Records Law is thus an irrelevant 
issue in the litigation of extrinsic disclo- 
sure. 

Moreover, issues of policy would seem 
to militate for a wide view of extrinsic 
discovery. Few rights appear as basic 
as the presentation of proof by the 
accused. In Florida and elsewhere, in- 
vestigative facts which point to the 
potential guilt of someone other than a 
defendant have, at times, been ignored 
or discarded. Bilateral extrinsic discov- 
ery serves a vital function in making 
exculpatory facts known. However, ex- 
culpatory evidence isn’t always found 
within the confines of the charged facts. 


Conclusion 

The Rivera decision lays the basis for 
the admission of similar-crime evidence, 
but effective discovery of extrinsic facts 
is essential to its mandate. The Rivera 
court’s clear adoption of the Third Dis- 
trict’s “simple relevance” standard of 
admissibility set wide parameters for 
the use of other-crime evidence by de- 
fendants. Yet the implied application 
of stringent Williams rule requirements 
to defense evidence may contradict this 
very effect. An unresolved issue is 
whether restrictive use of the Williams 
rule against the accused may also deny 
the due process right to present a 
defense.33 Since the exclusion of even 
indirectly exculpatory proof is error, 
however, defense practitioners should 
explore the full uses of extrinsic evi- 
dence. The result can only be to enhance 
the truthseeking function of our law. 


1For an excellent discussion of the Wil- 
liams rule and its broad concepts of 
admissibility, see, generally, Fennelly and 
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I and ID) 65 Fa. B. J. 49, (1987), 65 Fra. B. 
J. 57 (1987). 

2 State v. Harris, 153 Iowa 592, 133 N.W. 
1078 at 1080 (1912). 

3 Id. at 1080. 
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887. 
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16 Td. at n.3. 

17 Holt reversed for failure to admit proof 
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342 F.2d 163, at 164 (5th Cir. 1965). 

18 Keizer, 385 N.E. 2d at 1003 (quoting 
Holt, 342 F.2d at 166). Holt’s requirement 
of “substantial probative value,” while often 
quoted, did not evolve into a viable alterna- 
tive to the Williams rule/mere relevance 
dichotomy. 

19 Moreno v. State, 418 So.2d 1223 at 
1225-26 (Fla. 3d D.C.A. 1982). 
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23 Td. 

24 Brown v. State, 513 So.2d 213 at 215 
(Fla. ist D.C.A. 1987). 
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30 Fa. Star. §119.07(3)(d) (1982). 

31 R. Crim. P. 3.220(b)(1)(i). 

32 Star. §119.07(6) (1982). 

33 Cf., Chambers v. Mississippi, 410 U.S. 
284 (1973) (striking application of hearsay 
rule to exclude exculpatory evidence as viola- 
tive of said right); see also, Crane v. Keritucky, 
476 U.S. 683 (1976) (same); and see, Wash- 
ington v. Texas, 388 U.S. 14 (1967) (striking 
statute excluding defense use of co- 
defendant’s exculpatory testimony). The con- 
stitutional issue has yet to enter the debate 
over the exclusion of defense extrinsic evi- 
dence. 
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The Administrative Law Section has 
embarked on a series of ambitious 
projects concerning the practice of ad- 
ministrative law in the State of Florida. 

In addition to our customary, semi- 
annual continuing legal education semi- 
nars, which have been and continue to 
be highly regarded by the attendees, 
the section is preparing for September 


13 and 14, 1991, its Eighth Administra- 
tive Law Conference. For those not 
familiar with the conference, it is not a 
continuing legal education seminar; 
rather, it is a symposium on the prac- 
tice of administrative law both in Flor- 
ida and nationwide. Our lecturers, panel 
participants, and group leaders are 
administrative law practitioners, pro- 
fessors, and politicians of statewide and 
even nationwide repute. The conference 
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is not merely for the administrative law 
practitioner; rather, it is also to the 
benefit of law school professors, admin- 
istrative agency officials, and our elected 
officials from both the executive and 
legislative branches. It has in the past 
been, and promises again to be, a 
wide-ranging discussion on the many 
issues of current interest to those in- 
volved in the actual practice of adminis- 
trative law in the State of Florida. 
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For the first time, the section has 
been active in this year’s legislative 
session in promoting, with the Bar’s 
permission, legislation to secure the 
indexing of administrative agencies’ or- 
ders. To this end, the officers and the 
executive council of the section have 
actively lobbied the Florida Legislature 
to adopt these bills, so that a more 
readily accessible body of administra- 
tive precedent becomes available. The 
treatment of these bills has been quite 
favorable, and we anticipate their even- 
tual adoption and signature by Gover- 
nor Lawton Chiles. 

The section is currently considering 
whether, and how, to conduct an evalu- 
ation of the hearing officers of the 
Division of Administrative Hearings, 
which provides the fact-finders for the 
multitude of agencies governed by the 
provisions of the Administrative Proce- 
dure Act, F.S. Ch. 120. This effort will 
be patterned much along the lines of 
the many judicial evaluations conducted 
throughout the state but will be tai- 
lored to the unique circumstances and 
issues which confront a DOAH hearing 
officer in his or her practice. Hopefully, 
this evaluation will yield useful results 
and be to the benefit not only to admin- 
istrative law practitioners, whether pub- 
lic or private, but also to the hearing 
officers. 

Finally, on a financial note, the sec- 
tion is quite healthy. As of April 1, 
1991, the section had in its coffers 
approximately $39,565. Of this sum a 
substantial amount will be devoted to 
our administrative law conference, both 
to obtain the best quality speakers and 
lecturers available and to hold the 
attendees’ costs down to a very reason- 
able level so that we can have the 
maximum possible attendance. The con- 
ference will be held at the superlative 
FSU Conference Center in Tallahassee. 


L. Hype 
Chair 


Business Law 

The Business Law Section consists 
of 3,835 business lawyers who are mem- 
bers of The Florida Bar. We have eight 
substantive practice area committees, 
as well as a Corporate Counsel Commit- 
tee, and committees for continuing legal 
education and publications. One of our 
committees has been renamed the Anti- 
trust and Unfair Competition Commit- 
tee to reflect its changing and expand- 
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ing focus. We have a 36-member execu- 
tive council, including a faculty member 
position which is rotated among the 
various Florida law schools. Our execu- 
tive council was expanded last year by 
five at-large members to broaden the 
base and allow participation by more 
of our section members. 

We continue to be active in the 
legislative arena and have again hired 
special counsel to assist us. During the 
1990 session of the legislature, we 
followed up the massive rewrite of the 
corporation statutes proposed by our 
section and enacted by the Florida 
Legislature in 1989 with a technical 
corrections bill. We also assisted in the 
passage of legislation to implement 
Uniform Commercial Code Article 2A 
and modifications to the trademarks 
and servicemarks statute. 

Additional legislative goals for the 
1991 legislative session include intro- 
duction of a bill to bring affiliated 
statutes into conformance with the re- 
vised corporation statute such as Ch. 
608 (limited liability companies) and 
Ch. 628 (stock and mutual insurers). 

During the last fiscal year, our sec- 
tion sponsored 11 continuing legal edu- 
cation programs in all areas of the 
business practice. During the 1990-91 
fiscal year, we have 11 on our agenda 
again. Many of these are audiotaped 
and videotaped for the convenience of 
those who cannot attend the live pres- 
entations. We encourage your input 
regarding topics of interest in the busi- 
ness law area which have not been 
previously covered in our seminars. 

We have used a portion of our section 
funds to provide grants to six of the law 


schools in the state to buy business law 
books and treatises for their libraries. 
In addition, we have provided $4,000 
in “seed money” to fund an innovative 
business organizations practice at Nova 
Law Center. We have also provided 
$5,000 to the Tampa Bay Bankruptcy 
Bar and $5,000 to the Jacksonville 
Bankruptcy Bar for a computer access 
program, which will allow lawyers to 
access court dockets from their offices. 

We have several special project com- 
mittees which have been hard at work 
this year. Most significantly, a special 
task force is developing standards and 
forms for counsels’ opinions in business 
and lending transactions. Another spe- 
cial committee on electronic filings and 
transmissions has been formed to study 
the use of, and effect of, telexes, tele- 
copies and other electronic filings and 
reports obtained from or given to state 
agencies as now authorized by statute. 
It is our intention to propose legislation 
to deal with the practical and legal 
effects of these means of communica- 
tions, setting some standards for their 
use by the Bar and the public. Members 
of our section are also studying the 
issue of certification to determine how 
best to address the issues posed by 
increasing specialization of the profes- 
sion. 

In conclusion, our section continues 
to be active and growing in many 
different areas. Thank you, executive 
council members and the many commit- 
tee members who contribute to the 
accomplishment of the section’s goals 
and programs. We encourage and ap- 
preciate the participation of other busi- 
ness lawyers in the state who are not 
now active in the work of our section 
and its various committees. 


Grecory C. YADLEY 
Chair 


Criminal Law 

The Criminal Law Section continues 
to be a strong advocate for all sectors 
of the criminal justice system in Flor- 
ida. Membership in the section now 
stands at 1,822. Liaison has been estab- 
lished with the FACDL and with all 
levels of the state courts. The decision 
to distribute the Criminal Law Section 
newsletter to all state judges will spread 
the news about the work of the section. 
The newsletter, under the direction of 
Doug Duncan, has already enhanced 
the reputation of the section and has 
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contributed to the increase in member- 
ship. 

Ben Kuehne, as chairman of the 
Education Committee, has maintained 
the high standards of the section by 
providing excellent speakers and inter- 
esting topics for our section-sponsored 
CLE seminars. These seminars have 
provided the section with funds ade- 
quate to provide for training of instruc- 
tors for the prosecutor/public defender 


program and to partially underwrite 


that program. 

With funds provided by the section 
the prosecutor/public defender program 
filled all of its student slots in August. 
Professor Gerald Bennett once again 
brought students, instructors, actors, 
and technicians together to provide an 
outstanding educational experience at 
the University of Florida. All faculty 
members agreed to forego the usual 
$1,000 stipend and the elected public 
defenders and state attorneys agreed 
to pick up the costs of travel and per 
diem for the students. Many of the 
faculty members are now or have been 
members of the executive council of the 
section and their services during the 
P/PD training program ensure new 
recruits from the ranks of students 
attending the program. 

As chairman, a major goal was to 
obtain funding to continue the P/PD 
program. With the help of Phil Mani- 
atty, Joe D’Alessandro, and Lou Frost, 
we were able to obtain commitments 
from the Florida Prosecuting Attorneys 
Association and the Florida Public De- 
fenders Association in the amount of 
$10,000 each. Diane Marger Moore was 
instrumental in obtaining a $5,000 com- 
mitment from the Young Lawyers Divi- 
sion of The Florida Bar. An unexpected 
boost to the program was given by the 
Young Lawyers Division of the Dade 
County Bar Association when Valerie 
Jahn sponsored and obtained a $1,500 
contribution. 

With the funds donated from outside 
the section and money appropriated by 
the section during this business year, 
Professor Bennett should be able to put 
on another outstanding program. 

The section’s Committee on Repre- 
sentation of Indigents made two inno- 
vative proposals which were adopted 
by the executive council. The first was 
to amend the rules governing profes- 
sional conduct to require a public de- 
fender or court-appointed attorney to 
withdraw from cases when caseload 


The Family Law Section has prepared a number of forms for nonlawyers. The forms now are 
under consideration by the Supreme Court of Florida. 


exceeds accepted standards. The appro- 
priate steps are being taken to obtain 
approval from the Board of Governors 
and to submit this proposal to the 
Supreme Court of Florida. 

The second proposal was to amend 
Rule 11 of the Rules of The Florida Bar 
which governs the practice of law stu- 
dents and certified law school gradu- 
ates. Currently the rule does not allow 
a member of an out-of-state bar to 
practice in a public defender, state 
attorney or legal aid office while prepar- 
ing to take the Florida bar examination. 
This denies the affected agencies the 
opportunity to hire qualified members 
of an out-of-state bar who may be more 
qualified than a recent law school gradu- 
ate. The proposal would allow certain 
qualified attorneys and law school gradu- 
ates to practice in public law offices up 
to one year. If they have not been 
admitted by the end of the year, their 
certification would be removed. The 
proposal provides for a test to be ad- 
ministered prior to certification. This 
proposal is also making its way through 
a process which should lead to consid- 
eration by the Supreme Court of Flor- 
ida. Bennett Brummer, public defender 
for the 11th Judicial Circuit, has chaired 
the Committee on Representation of 
Indigents this year and has been the 
most active of section committee chairs. 

The Ethics Committee of the Crimi- 
nal Law Section, chaired by Professor 
Steve Goldstein, has worked with the 
Professional Ethics Committee of The 
Florida Bar to provide guidance to 


criminal defense attorneys who repre- 
sent clients using a false name in a 
criminal proceeding. Early in the year 
Professor Goldstein appointed a sub- 
committee chaired by Hugh Cotney of 
Jacksonville to prepare a response to 
Proposed Ethics Opinion 90-6. The re- 
port of that subcommittee resulted in a 
request that the Amicus Committee of 
the FACDL prepare a draft position 
paper on the issues raised by Proposed 
Opinion 90-6. 

FACDL agreed to assign Amicus Com- 
mittee member Jim Miller to prepare 
the position paper. That paper has been 
distributed to our Ethics Committee | 
and to members of the Professional 
Ethics Committee of The Florida Bar. 
Final action by the Criminal Law Sec- 
tion was to be taken at the April 26, 
1991, meeting of the executive council 
in Tampa. 

The section also participated in an 
effort to respond to a proposed rule for 
the U.S. District Court for the Middle 
District of Florida which would have 
allowed judges to keep retained lawyers 
in cases after conviction, without fee, 
to handle appeals. As chairman, I joined 
with representatives of FACDL and 
local bar associations in an appeal to 
the chief judge of the Middle District for 
an extension of time to respond to the 
proposed rule. An extension was granted 
and debate over the proposed rule is 
ongoing. 

The executive council voted to pre- 
sent the Selig I. Goldin Memorial Award 
to T. Edward Austin, currently state 
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attorney for the Fourth Judicial Circuit 
of Florida. Mr. Austin, who served as 
the first public defender for the Fourth 
Judicial Circuit, was a charter member 
of the original Criminal Procedure Rules 
Committee and has been recognized by 
four Florida governors as one of the 
outstanding state attorneys in Florida. 

Executive council members Harvey 
Sepler and Ben Kuehne have taken on 
the responsibility of incorporating a 
CLE program into the section luncheon. 
They have recruited a panel of judges 
to provide an entertaining and educa- 
tional program which is open to all 
members of The Florida Bar. I encour- 
age you to register for the annual 
meeting of The Florida Bar and to 
make an effort to attend the CLE 
program in conjunction with the lunch- 
eon on June 28, 1991. 

The current president of The Florida 
Bar, James Fox Miller, President-elect 
Ben Hill, and President-elect Designate 
Alan T. Dimond have each expressed a 
commitment to providing access for the 
sections to the inner circle of The 
Florida Bar. As chairman, I have been 
extended the opportunity to present 
progress reports and positions of the 
Criminal Law Section to the Board of 
Governors and I feel that they have 
been receptive to the needs of our 
section. I have worked with the Crimi- 
nal Law Section through committees 
and as a member of the executive 
council for 12 years. I believe the sec- 
tion can provide members of the Bar 
an opportunity to make a difference in 
the way we practice law in Florida. 
Whether you handle the occasional DUI 
or work exclusively in criminal law, I 
urge you to join the Criminal Law 
Section. If you join the section and 
indicate a preference for working on a 
section committee, you will have the 
opportunity to serve. The defense law- 
yers, prosecutors, judges, and law pro- 
fessors with whom I have served on the 
executive council are among the finest 
lawyers in the State of Florida. I look 
forward to working with those of you 
who join us in the future. 


Wii P. III 
Chair 


Entertainment, Arts 


and Sports Law 
The Entertainment, Arts and Sports 
Law Section now represents over 600 
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practitioners in every aspect of enter- 
tainment law, arts law, and sports law. 

We started off a busy year with a 
CLE seminar organized by immediate 
past chairman, Gerry Damsky, entitled 
“Representing Individual Sport Ath- 
letes.” Excellent speakers representing 
such individual sports as tennis, golf, 
boxing, auto racing, and bowling ad- 
vised interested attorneys in such areas 
as broadcasting, staging, insurance, and 
promotion. 

In November, in conjunction with the 
Miami Book Fair, the section presented 
a half-day seminar: “Publishing Your 
First Book: An Introduction to the 
Business of Publishing.” Over 100 peo- 
ple crowded into a room at Miami Dade 
Community College to hear a literary 
agent, representatives of most major 
New York publishers and local Florida 
publishers on how to go about getting 
published. Deborah Mastin, Arts Com- 
mittee co-chairman, Rosemary Furman, 
and Sarah Goodman put together an 
outstanding panel of speakers in an 
area in which there was clearly a need 
for accurate information. 

In February, we presented another 
CLE seminar in Orlando entitled “Le- 
gal and Business Considerations in the 
Television Industry.” Film Committee 
Chairman Robin Abraham, Television 
Committee Chairman Bill Duane, and 
Gerry Damsky arranged an impressive 
group of speakers from the television 
industry to share tips on acquisition of 
program and music rights, program 
distribution and financing, and negoti- 
ating contracts. 

Chairman-elect Warren Franz, with 
assistance from the Intellectual Prop- 
erty Committee, developed our March 
seminar in Tampa on Litigating Copy- 
rights in the Entertainment Industry. 
Using a hypothetical fact situation, the 
seminar walked participants through a 
copyright infringement case from filing 
a complaint to damages. We were de- 
lighted to have the insight of former 
copyright lawyer, Judge Miriam 
Goldman Cederbaum, from the South- 
ern District of New York. 

We have continued our popular lunch- 
eon seminar series with such speakers 
as Doug Johnson, University of Miami 
athletic director, Norman Stollman, for- 
mer executive of CBS records and music 
industry litigation consultant, and such 
topics as “Representing Local Film Pro- 
ducers” and “Understanding the Re- 
cording Studio,” including a studio tour 


in Fort Lauderdale. 

The EASL newsletter, edited by Cathy 
Heise, has become the centerpiece of 
the section. Attracting nonsection sub- 
scribers, the newsletter has become the 
most important source of entertain- 
ment, art, and sports-related legal news 
in Florida. 

As of this writing, our second annual 
section retreat is planned for May 3-5 
at the Cheeca Lodge. 

The section has become invaluable 
as a resource, as a network, and as an 
educator. As the section continues to 
grow and mature and we gain experi- 
ence with various types of CLE and 
other section seminars, we hope to 
adapt the programs and activities to 
meet more closely the needs of our 
members in an ever-growing and chal- 
lenging area of practice. 


JEAN S. PERWIN 
Chair 


Environmental and 
Land Use Law 


As chairman of the Environmental 
and Land Use Law Section, it is my 
privilege to report on our section’s ac- 
tivities and achievements during the 
1990-91 year. The section continues to 
grow. We now have 1,884 regular mem- 
bers and 143 affiliate members who 
practice in environmental and land use 
law-related fields. 

We have a very active section. The 
section’s activities are carried out by 
five officers, a 16-member executive 
council, 20 committee chairpersons and 
dozens of committee members. They are 
assisted by our outstanding Bar staff 
coordinator, Peggy Griffin. 

The section again has an extensive 
CLE program. Under the leadership of 
our CLE program leaders, Dennis Stotts 
and Mary Smallwood, the section is 
sponsoring five seminars and four work- 
shops. The seminars include such di- 
verse topics as land use conflicts; wild- 
life, habitat, and land use law; super- 
fund; water law, water rights, and 
water policies; and a general environ- 
mental and land use law update. The 
workshops will address the mechanics 
of zoning and land use law; wetlands 
regulation and mitigation; handling 
cases before local governments; and 
growth management problems and so- 
lutions in the 1990’s. Almost a thou- 
sand people have attended our CLE 
programs thus far. The section will 
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conclude the year with its annual meet- 
ing and environmental and land use 
update program to be held on August 
15-17, 1991, at the new Ritz-Carlton 
Hotel on Amelia Island. 

The section also continues to improve 
its outstanding two-volume manual on 
environmental and land use law. Under 
the leadership and guidance of our CLE 
manual co-chairmen, Professor Jim 
Brown and Ralph DeMeo, Volume I is 
being revised this year. The Stetson 
University College of Law is again 
providing editorial support for the man- 
ual project. Two new committees were 
created this year. The Committee on 
Public Environmental Education, 
chaired by Cathy Sellers, promotes and 
encourages publics environmental edu- 
cation programs. The Committee on 
Ethics in Environmental and Land Use 
Practice, chaired by Dan Thompson, 
seeks to give greater emphasis and 
attention to ethical considerations. 

Our section continues to sponsor the 
Dean Maloney writing contest for the 
best environmental law paper authored 
by a Florida law school student. The 
section awards a $1,000 cash prize to 
the first place winner and a $1,000 
donation to the winner’s law school. 
Also, the section will continue its an- 
nual contribution of $1,000 to the FSU 
Journal of Land Use and Environ- 
mental Law. 

The section’s executive council held 
its second annual retreat on February 
15-17, 1991, in Clearwater. Our second 
retreat focused on three areas: 1) a 
comprehensive review of the section’s 
CLE programs; 2) section policy and 
procedures regarding proposed legisla- 
tion; and 3) improving access to the 
legal system. Suzi Ruhl, who chairs the 
section’s Public Interest Committee, pre- 
sented to the executive council a variety 
of proposals for improving access to the 
legal system. Of special interest are the 
following decisions made by the execu- 
tive council on these important issues: 

1) Develop an environmental legal 
clinic to provide counsel to indigents 
on environmental and land use mat- 
ters. 

2) Develop a referral network of law- 
yers to handle environmental and land 
use cases on a pro bono basis. 

3) Confer and coordinate with exist- 
ing legal service organizations about 
the availability of environmental and 
land use lawyers to provide legal serv- 
ices in these fields to indigents on a pro 


bono basis. 

4) Compile forms for use by lay 
people in environmental and land use 
matters. 

Financially, the section is in very 
good shape. We currently have a sur- 
plus in our budget and we are budgeted 
to have a significant surplus at the end 
of this year. 

In sum, the Environmental and Land 
Use Law Section is a rapidly growing 
section; it is very sound financially; its 
CLE programs are of high quality and 
well-attended; and it is working hard 
to promote improved environmental edu- 
cation both among members of the Bar 
and the public and to meet our obliga- 
tion to enhance access to the legal 
system through pro bono activities. I 
want to thank all past and present 
section officers, executive council mem- 
bers, committee chairpersons, and mem- 
bers for their efforts in helping the 
section to achieve this strong position. 


Tuomas G. PELHAM 
Chair 


Family Law 

Carrying on its tradition of being 
among the most proactive sections of 
The Florida Bar, the Family Law Sec- 
tion can be rightly proud of a number 
of outstanding accomplishments during 
the 1990-91 year. 

The Family Law Section has been a 
strong proponent of a statewide family 
division of the circuit court which should 
come into being imminently. The sec- 
tion has carried the debate concerning 
the proper jurisdiction of the family 
division to the floor of the All Bar 
Conference and the section’s position 
that such jurisdiction should include 
juvenile justice at the option of the chief 
judge of each circuit won approval. 
Despite small differences of opinion 
with The Florida Bar Commission for 
Children on the jurisdictional issue, 
both the section and the commission are 
striving to achieve a statewide family 
division which will enable the develop- 
ment of judicial expertise in the area 
of family law and the expeditious han- 
dling of family law cases. These goals 
are considered to be paramount since 
the majority of all civil filings consist 
of family law cases. 

In response to the Supreme Court’s 
request that the sections develop forms 
which may be used by pro se litigants 
to give meaning to the constitutional 


guarantee of access to the courts, the 
Family Law Section originated and 
developed the majority of the forms 
which have been presented to the Su- 
preme Court jointly by the section and 
the Young Lawyers Division of The 
Florida Bar. The chairman and execu- 
tive council of the section extend their 
thanks to Judy Fuller for her outstand- 
ing work in drafting the forms. 

The Family Law Section has pursued 
a strong legislation program this year 
and has been remarkably successful 
thus far. The section has sponsored and 
lobbied for legislation which would in- 
crease the coverage of the child support 
guidelines to families whose combined 
net income is up to $100,800 (as com- 
pared to the current $50,000 cap). The 
section has also backed legislation which 
would require the payment of child 
support for persons who are between 
the ages of 18 and 19 years of age, but 
still attending high school. The section 
has had major input into HB 341 which 
would codify existing case law and 
implement recommendations of the Su- 
preme Court Gender Bias Commission 
by creating a presumption for equal 
division of marital assets and liabilities, 
require trial judges to make specific 
written findings of fact, and generally 
make trial courts’ decisions more easily 
reviewable on appeal. The section has 
supported legislation which would ap- 
ply the child support guidelines to pa- 
ternity cases. Nancy Palmer, chair of 
the Legislation Committee, has done 
truly outstanding work this year, which 
no doubt accounts for her having been 
nominated as secretary/treasurer of the 
section. Michael Hastings’ efforts as a 
direct representative of the section in 
Tallahassee has been nothing short of 
astounding. The council also wishes to 
express its appreciation to its lobbyist, 
Rick Sisser. The Amicus Curiae Com- 
mittee of the Family Law Section, 
chaired by Deborah Marks, has been 
one of the most effective committees of 
our section. The section’s position has 
been sustained in all but one case, 
Thompson v. Thompson, which involves 
the question of whether “goodwill” is 
an appropriate consideration in deter- 
mining the value of a professional prac- 
tice. The section has been closely moni- 
toring the pending Supreme Court 
case of In re: David P. Frankel in which 
Frankel challenges the Bar’s authority 
to lobby on particular legislative mat- 
ters dealing with children’s issues. The 
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section, being a voluntary organization 
which is fiscally autonomous, must be 
able to lobby for or oppose legislation 
affecting children’s rights since chil- 
dren themselves have no other 
constituency. The section is hoping that 
the Supreme Court will clarify its deci- 
sion in The Florida Bar Re: Schwarz, 
526 So.2d 56 (Fla. 1998); 552 So.2d 
1094 (Fla. 1989), cert. den., 111 S.Ct. 
371 (1990). The section will also seek 
leave to file an amicus brief in the U.S. 
Supreme Court in the Gibson case, 
which deals with a highly similar issue. 

The CLE Committee, chaired by Jane 
L. Estreicher, has, once again, been the 
financial mainstay of the section. Jane, 
Rick Custereri, and others too numer- 
ous to mention have all pooled their 
efforts and talents to put on a succes- 
sion of sellout CLE seminars, the crown- 
ing jewel of which was the section’s 
certification review course. Jane also 
helped to coordinate the section retreat 
in March which featured a colloquium 
between the family law sections of the 
Florida and Michigan bars. The CLE 
Committee has been so effective that 
they have developed a master plan for 
the scheduling of 1991-92 CLE lectures. 

The Rules Committee, chaired by 
Alan Rubinstein and cochaired by Char- 
lotte Karlan, has been working very 
closely with the Civil Procedure Rules 
Committee of The Florida Bar. With the 
advent of a new family division, the 
work of the Rules Committee of the 
section has become all important. Ac- 
cordingly, the committee has met fre- 
quently on Saturdays throughout the 


Chairman Bill Trickel led the Health Law Section through an active agenda. 
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year at the offices of Jeffrey P. Wasser- 
man, who due to his outstanding efforts 
on the Rules Committee has been elected 
an incoming executive council member. 
The Rules Committee’s efforts include 
revised standard form interrogatories; 
amendments to Rule 1.611(d) (permit- 
ting corroboration of residency by affi- 
davit); amendments to the injunction 
rule, Rule 1.610; and amendments to 
Rule 1.491. The section’s Rules Com- 
mittee was not successful in persuading 
the Bar’s Rules Committee to adopt the 
section’s proposal on bifurcation and 
early consideration of custody and pa- 
rental responsibility matters nor was 
the section able to obtain agreement 
on certain changes to Rule 1.610 (the 
section opted to adopt the California 
rule of automatic injunctions to prevent 
violence and removal of children from 
the state without court order). The 
section, however, will not slacken in its 
efforts to obtain reform in these areas. 

New life has been breathed into the 
Family Law Commentator thanks to 
the good work of Guy Haines and the 
publication is now of outstanding qual- 
ity. By the same token, Matt Miller and 
Renee Goldenberg have secured many 
fine articles for The Florida Bar Jour- 
nal, which evidence a high degree of 
scholarship. 

Former Florida Bar President Burton 
Young has been one of the philosophical 
guiding lights of the section in his 
capacity as chairman of the Long Range 
Planning Committee. The committee 
has surveyed the laws in other bell- 
wether states and its members have 


authored position papers on various 
issues of far-reaching significance for 
family lawyers and the public. 

The Family Law Section was honored 
by having its board liaison, Alan Di- 
mond, elected as Florida Bar president- 
elect. Alan was the best board liaison 
the section could hope for and will make 
a truly outstanding president of The 
Florida Bar. 

I feel privileged to have had the 
opportunity to serve as chairman of one 
of the largest and most effective sec- 
tions of the Bar. As I turn the chair- 
manship of the Family Law Section to 
my friend and successor, David Korones, 
I want to thank the many people in the 
section and on the executive council 
who helped us to achieve our goals 
during the current year. 


TRA ABRAMS 
Chair 


General Practice 

1990-91 has been an active year for 
the General Practice Section. Member- 
ship stands at 1,943 members with 51 
GP affiliated members from the Florida 
Legal Assistants, Inc. A member of the 
Florida Legal Assistants, Inc., is an 
ex-officio member of our executive coun- 
cil and in February of this year the 
General Practice Section together with 
the Florida Legal Assistants, Inc., spon- 
sored the 1991 Florida Update for Legal 
Assistants program in Orlando and 
Palm Beach. The executive council holds 
four to five meetings a year with its 
general membership meeting at the 
annual meeting of The Florida Bar in 
June. 

The section, in order to improve the 
quality and frequency of publication of 
Florida General Practice Journal, has 
hired an associate editor to wit, Nancy 
Etheridge of Tallahassee, to work with 
the section’s editor. It is believed that 
this will enable the section to publish 
the newsletter four times a year. This 
publication is the major vehicle for 
keeping its members informed about 
the section activities and other impor- 
tant information concerning their prac- 
tice. 

The section this year is studying the 
sale of a law practice rules as adopted 
by the American Bar Association. Upon 
learning of The Florida Bar’s work in 
the same area, the section provided 
that committee of the Board of Gover- 
nors with their views in connection 


i 
; 
4 
: 


with a proposed amendment to the 
rules of practice. The executive council 
firmly believes it is important to the 
general practitioner that the rules per- 
mit the sale of a law practice. 

The section completed payment to the 
University of Florida College of Law of 
additional funds so the Bill Jacobs 
Scholarship, awarded annually to a law 
student by the University of Florida, 
would be fully funded. 

In addition, the section is continuing 
the Bill Jacobs Award for pro bono 
services rendered by selected outstand- 
ing lawyer referral services within the 
state. This year’s winner is the Sarasota- 
Manatee Lawyer’s Referral Service, Inc., 
and it will receive an award of $2,500 
at the annual meeting of the General 
Practice Section of The Florida Bar in 
June. The other two applicants were 
Brevard County Legal Aid, Inc., and 
Seminole County Bar Association Legal 
Aid Society, Inc. Each presented out- 
standing applications and were urged 
by the section to resubmit for the 1992 
award. 

The General Practice Section sup- 
ported the annual legislative reception 
sponsored by the Government Affairs 
Department of The Florida Bar in Tal- 
lahassee and also provided $1,000 to- 
ward the high school mock trial compe- 
tition sponsored by the Florida Law 
Related Education Association in or- 
der to enable the winning Florida team 
to go to New York and participate in 
the national finals of the moot court 
competition. 

In addition, our section is committed 
to provide $2,000 for the pro bono, 
guardian ad litem program as a part of 
The Florida Bar’s Children’s Fund. 

One of the major activities of the 
section is the sponsorship of CLE semi- 
nars for general practitioners in the 
state. The following is a list of the CLE 
programs, the registrants, and the sec- 
tion revenue which we believe indicates 
that quality CLE programs are being 
sponsored by the GP section which are 
of interest to the general practitioner. 


Attendees Revenue 


1. Florida Law Update 213 $3,131 


2. Appellate Practice 321 $3,010 
for the General Practi- 

tioner 

3. Collection of Judg- 379 ‘Final Fig- 
ments for the General ures not 
Practitioner Available 
4. Beyond the Basics 303 $4,722 


of DUI Defense (ad- 
vanced) 


For the remainder of this year the 
following courses remain to be com- 
pleted: Attorney’s Fees, Computer Tech 
1991; and Annual Law Update at The 
Florida Bar meeting June 1991. 

The out-of-country CLE seminar in 
March was a tremendous success. It 
had three outstanding speakers and the 
largest attendance in the history of the 
section’s out-of-country seminars. 

The General Practice out-of-country 
seminars are not only attracting par- 
ticipation of Florida lawyers but this 
year we had lawyers from South Plain- 
field, New Jersey; Dublin, Ohio; Port- 
land, Maine; Los Angeles; and Lou- 
isville. A reception was held on the 
night of arrival at the Sonesta Beach 
Hotel and officers and directors of the 
Bermuda Bar Association attended, in- 
cluding the new attorney general of 
Bermuda, Walter Maddock. The execu- 
tive council, through the courtesy of the 
president of the Bermuda Bar, Dianna 
Kempe, was able to have a tour of the 
House of Assembly in Bermuda and 
was provided with a history and current 
operation data from the clerk of the 
House. 

The section’s challenge is to continue 
to provide the general practitioner with 
quality and beneficial CLE programs 
and to keep them informed through the 
G/P Journal. 


Lewis Hamitron Hit III 
Chair 


Government Lawyer 
The Government Lawyer Section 
kicked off its first year with an enor- 
mously successful section meeting at 
the 1991 midyear convention in Miami. 
The meeting was attended by almost 
90 section members and provided an 
energetic and interesting introduction 
of the new section. The meeting was 
followed by an equally successful recep- 
tion on Friday evening. Unexpectedly 
high attendance required the hotel to 
open a second room to accommodate the 
Government Lawyer Section reception. 
Among the issues discussed at the 
section meeting were the creation of a 
section amicus curiae program under 
the direction of the Broward County 
Attorney John Copelan, Jr., and Chair- 
elect Gerald Jaski. The section also 
voted to involve itself in legislative 
proposals regarding sovereignty lands 
issues. David Guest has been appointed 


to represent the section’s position to 
The Florida Bar and other sections 
within the Bar. 

The Government Lawyer Section of 
The Florida Bar was acknowledged at 
the 1991 American Bar Association 
House of Delegates meeting. Successful 
development and creation of the Gov- 
ernment Lawyer Section in Florida was 
cited as a basis for the House of Dele- 
gates’ creation of a Public Sector Law- 
yers Division within the American Bar 
Association. We are looking forward to 
a mutually supportive and cooperative 
relation with our ABA counterpart. 

The section began publication of the 
first section newsletter. This task was 
accomplished by Michael Dodson, an 
attorney for the state legislature and 
chairman of the newsletter committee. 
Assistant Attorney General George 
Waas organized the section’s first con- 
tinuing legal education program for the 
1991 annual convention in Orlando. 
The course provides an enlightening 
examination of both public sector and 
private sector discovery tactics in litiga- 
tion with government agencies. An ex- 
tensive ongoing CLE program, to be 
initiated in 1992, is in the planning 
stages. Charter member certificates 
were provided to the approximately 400 
lawyers who joined the section prior to 
the conclusion of the 1991 midyear 
convention. 

The section carried over from the 
Government Lawyer Committee the an- 
nual presentation of the Claude Pepper 
Outstanding Government Lawyer 
Award. Francis Sheehy, special assis- 
tant United States attorney, chaired 
the section’s Selection Committee. This 
year’s recipient will be recognized in a 
plaque presentation ceremony at The 
Florida Bar annual convention. 

Many individuals deserve thanks for 
the successful creation of the Govern- 
ment Lawyer Section. The dedication 
of Florida State University General 
Counsel and Chair-elect Gerald Jaski; 
Department of Highway Safety and 
Motor Vehicles General Counsel and 
Board of Governors member Enoch J. 
(Jon) Whitney; and former Government 
Lawyer Committee Chair Reggie Gar- 
cia, were particularly instrumental. 

Now it is imperative that government 
lawyers and lawyers interested in ad- 
vancing the participation of govern- 
ment lawyers in The Florida Bar join 
or rejoin the new Government Lawyer 
Section when paying annual Bar dues. 
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Remember to select membership in the 
Government Lawyer Section and get 
involved. 


Rosert A. BUTTERWORTH 
Chair 


Health Law 

The Health Law Section continues 
to grow in membership with present 
membership now standing at 617 plus 
34 affiliate members. 

The involvement of our members in- 
cluding affiliate members has been en- 
couraged in the divisions of the section 
and the 16 committees of the section. 
Regular meetings of the committees 
were held at the midyear and annual 
meetings of The Florida Bar along with 
interim teleconference meetings. 

Our CLE programs under the leader- 
ship of Kirk S. Davis of St. Petersburg 
were very successful and highly at- 
tended. The following CLE programs 
were sponsored by the section this year: 

1) “Competition and Cost Control in 
Health Care: Antitrust and Regulatory 
Initiative’—October 23, 1990; 

2) “Health Care Law Update”— 
January 24, 1991; and 

3) “Health Care Contracts/Transac- 
tional Issues”—June 27, 1991. 

The goal of the section has been to 
provide CLE programs not only for our 
members but also to other practitioners 
and health care providers. Excellent 
outlines and materials have been pro- 
vided at all of our CLE programs and 
the quality of the speakers has been 
excellent. 

Julia C. Palletino of Tallahassee pro- 
vided leadership for the publication of 
our section’s membership directory, 
which has become a valuable resource 
to our members and others in the State 
of Florida who are searching for “spe- 
cialists” in the health law field. 

The health law field by its nature 
covers many specialty areas and other 
fields of law. We encourage other mem- 
bers of The Florida Bar and nonlawyers 
to consider membership in the Health 
Law Section. This year we expanded 
our membership to nonlawyers who can 
become affiliate members of the section. 

The members of the executive council 
of the section have been active and have 
faithfully attended our executive coun- 
cil meetings. In addition the chairs and 
vice chairs of our divisions and commit- 
tees have faithfully attended executive 
council meetings and have given writ- 


ten reports on a standard report form 
which has been adopted this year. This 
involvement and reporting has created 
better communication and leadership 
in our section. 

We are also very appreciative our 
section coordinator, Carol Vaught, who 
has given dedicated service to our sec- 
tion this year along with wise “counsel” 
at appropriate times. 

Having been involved over many 
years in Bar activities, I must say that 
serving as chairman of the Health Law 
Section has been a challenging but 
rewarding experience. I thank the mem- 
bers of the Health Law Section for this 
opportunity to serve as chair. 


WILLIAM TRICKEL, JR. 
Chair 


International Law 

The International Law Section en- 
hanced its representation throughout 
the world and enjoyed a year of vast 
accomplishments. World events un- 
folded at a startling rate. The end of the 
Cold War, the gulf crisis, the unification 
of Germany, the new effectiveness of 
the United Nations, the ongoing transi- 
tion to a market economy in the Soviet 
Union and Eastern Europe, decentrali- 
zation of the Soviet Union into sovereign 
republics, the development of North 
American free trade, Western Europe’s 
move toward 1992, and the continued 
world movement to democracy, free 
trade, and mutual interdependence re- 
sulted in a dramatic internationalization 
of the legal and business world, with 
an increasing role for Florida and sub- 
stantial opportunity for international 
lawyers. 

The section pursued a number of 
goals this year. Among the priorities 
were to respond to the significant devel- 
opments taking place in the world while 
broadening the scope of its traditional 
orientation toward Latin America to 
other areas of the world, strengthening 
its committees in emerging areas of 
international practice, providing guid- 
ance to its members in dealing with 
significant world developments, expand- 
ing its recognition and prestige around 
the world, and opening effective com- 
munication and liaison with law schools 
and internationel organizations in Flor- 
ida. 

The attainment of the section’s goals 
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has been actively encouraged and has 
been successfully achieved. Events and 
participation flourished and member- 
ship increased. The section experienced 
strong attendance in all its activities 
and interest in new topics has been 
extraordinary. The section initiated 
through the efforts of Kenneth F. 
Claussen and Maureen O’Brien and, in 
conjunction with the World Trade Cen- 
ter, Miami, cosponsored the First 
Annual Midyear Reception honoring 
the former chairs of the section. Pro- 
grams were held by the section in 
cooperation with the Central Florida 
Chapter of the American Immigration 
Lawyers Association, the Florida Inter 
national Bankers Association, the Ameri- 
can Corporate Counsel Association, the 
American Bar Association Section of 
International Law and Practice, the 
U.S. Department of Commerce, Stetson 
University College of Law, and the 
University of Florida College of Law, 
as well as other sections of The Florida 
Bar. The section is planning a confer- 
ence in conjunction with the Canadian 
Bar Association Midwinter Meeting in 
Florida in 1993, which continues our 
ongoing relationship between the Inter- 
national Law Section and the Canadian 
Bar Association. 

The section was represented by its 
chair at the International Business 
Days in Tallahassee, and Russell E. 
Carlisle and other section members 
represented the section at the Moscow 
Conference on Law and Bilateral Rela- 
tions sponsored by the Union of Soviet 
Lawyers and the American Bar Asso- 
ciation. The section cosponsored a 
conference with the University of Flor- 
ida College of Law on the political 
climate for investment and joint ven- 
tures in China given by the vice dean, 
Peking University Law Department, 
Beijing, China. The section and Noronha- 
Advogados cosponsored a reception in 
honor of Dr. Jose Roberto Batochio, 
president of the Brazilian Bar Associa- 
tion for the State of Sao Paulo. The 
section chair and Dr. Batochio agreed 
to explore the presentation of an inter- 
national trade conference in Sao Paulo 
on the evolution of the practice of 
international law in the emerging global 
village. The section is also cooperating 
with Secretary of Commerce Robert 
Mosbacher to present a seminar on 
legal aspects of exporting. 

The emergence of the Soviet and 
Eastern European Law Committee, 
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chaired by O’Brien, has been extraordi- 
nary. The committee worked toward 
developing numerous conferences, ex- 
changes, receptions and trade delega- 
tions and benefited from the active 
participation of section members and 
affiliates throughout the world. Carlisle 
chaired a breakfast conference where 
the committee hosted a number of So- 
viet judges and lawyers. With the Euro- 
pean Law Committee, the committee 
presented “Europe in the ‘90s: Views 
from the West and the East” at the 
midyear meeting of The Florida Bar, 
in which lawyers from Eastern and 
Western Europe and the Consuls Gen- 
eral in Miami from the European Com- 
munity debated the impact of changes 
in Eastern Europe and the Soviet Un- 
ion on the integration of Europe and the 
implementation of “Our Common Euro- 
pean House” as described by President 
Mikhail Gorbachev. This was one of the 
most well-received programs sponsored 
by the section this year. 

Several members attended a break- 
fast with Anatoly Sobchak, mayor of 
Leningrad, organized by Professor W. 
Gary Vause at Stetson University Col- 
lege of Law. Several other members 
helped organize a conference, “Law and 
International Business in Post-Socialist 
Poland” at the University of Florida 
College of Law. Carlisle chaired a con- 
ference in Austria on “The Transna- 
tional Person 1992,” where Thomas L. 
Raleigh participated on a panel on “The 
Executive: Inbound from the European 
Communities to North America” and 
the section chair submitted a paper on 
“A Look to the East: The Future in the 
USSR and Its Implications.” The com- 
mittee cosponsored a first-of-its-kind 
seminar in Eastern Europe and the 
Soviet Union, and is planning a confer- 
ence in Miami on business ventures 
with the Soviet Union. 

The CLE Committee, under the ste- 
wardship of Sarah Lea Tobocman, con- 
tinued its excellent work while en- 
couraging new participation. In addi- 
tion to the programs mentioned above, 
the committee presented a number of 
highly-informative and topical semi- 
nars, including: “Recent Developments 
in International Banking Law;” “Estate 
Planning for the International Client;” 
‘Business Immigration Law;” “Euro- 
pean Law Update;” “International As- 
pects of Litigation;” and “International 
Law Update.” What may be the first 
seminar in the nation on the Immigra- 


Former International Law Section chairs were honored at a Midyear Meeting reception by 
Chairman Maureen O’Brien. Pictured from left are Gilbert Lee Sandler, George R. Harper, 
O'Brien, Clemente Luis Vazquez-Bello, Bruce C. Starling and Kenneth F. Claussen. 


tion Act of 1990 was presented on the 
day after President Bush signed the 
bill into law. The speakers included 
actual participants in the drafting and 
lobbying of the new act. The perennial 
showcase conference entitled “Fourth 
Annual Legal Aspects of Doing Busi- 
ness in Latin America: New Rules, 
Future Trends 1991,” was presented in 
cooperation with the InterAmerican Law 
Committee of the American Bar Asso- 
ciation chaired by Chair-elect Andrew 
Joshua Markus. Represented at the 
seminar were some of the most signifi- 
cant firms and companies doing busi- 
ness in Latin America, as well as 
leading practitioners and government 
officials from Central and South Amer- 
ica, Mexico, and the Caribbean. 
Nelson Slosbergas’ committee, guided 
by George R. Harper, contributed sig- 
nificantly to the success of the effort to 
adopt the new Foreign Legal Consul- 
tancy Rule. Under the capable direction 
of Publications Chair Leonard L. Rosen- 
berg, the section continued its respected 
tradition established by former Chair 
Gilbert Lee Sandler of publishing the 
widely-acclaimed International Law 
Quarterly, a periodical which is being 
relied upon more and more by interna- 
tional practitioners as a primary source 
of relevant scholarship and direction. 
In order to keep up with the rapid 
development in world events and inter- 
national practice, Rosenberg, as editor 
of the quarterly, implemented innova- 
tive changes by providing regular col- 
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umns on broad-ranging topics of in- 
terest to international practitioners, in- 
cluding columns on activities in the 
European Community, international 
tax, and briefs of law review articles 
focusing on international law and busi- 
ness. Rosenberg also was the driving 
force behind the section’s creation of a 
legal writing contest and the expansion 
of its existing scholarship program for 
law students, directed perennially by 
former Chair Ken Claussen. The sec- 
tion is in the process of updating its 
popular International Transactions Man- 
ual under the leadership of George 
Harper. Through the efforts of Barlow 
Keener, the section is publishing its 
membership directory with a valuable 
reference section of international or- 
ganizations. 

As Florida takes its place as one of 
the great centers of international com- 
merce, the obligations and responsibili- 
ties of the International Law Section 
continue to expand dramatically. 
Through the dedicated efforts of its 
membership, the section has responded 
to this exciting challenge and its recog- 
nition and prestige has grown world- 
wide. We look forward to the continu- 
ation of the responsiveness of the section 
to the responsibility it has to prepare 
its members for the significant and 
exciting changes taking place in the 
world community. 


MaureEeEN O’BRIEN 
Chair 
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Labor and 
Employment Law 


I am happy to report on the annual 
activities of the Labor and Employment 
Law Section, and to say that this has 
been an exciting and successful year. 

The section published its first direc- 
tory, culminating a project spearheaded 
by past chairman Robbie Miles, and 
members Tony Griffin, Jim Sloan, and 
Phil Quaschnick. This volume enables 
practitioners to find section members, 
with alphabetical listings by name and 
location, as well as administrative 
agency officials. 

John Robinson organized and deliv- 
ered five blockbuster CLE programs in 
employment law, including our annual 
program, the “Sixteenth Annual Public 
Employment Labor Relations Forum,” 
jointly sponsored with the Local Gov- 
ernment Law Section, and, “Diamonds 
in the Rough,’ a two-hour program 
cosponsored with the General Practice 
Section at the Bar’s midyear meeting. 
Each CLE program produced record- 
breaking attendance. Our EEO semi- 
nar in Miami, entitled “A Cure or Curse 
for the Disabled? The Newly Enacted 
Americans with Disabilities Act,” was 
the first comprehensive program in the 
state devoted exclusively to the ADA. 
Robinson’s work continued the section’s 
long-range plan to strive to produce 


high quality CLE seminars in areas 
recognized to be of importance to our 
members and to general practitioners. 

Deborah Crumbley and Kevin Hyde 
gathered articles and published our 
quarterly newsletter and high-quality 
Bar Journal articles that were timely 
and informative. Consistent with our 
goals of fostering cooperation and good- 
working relationships with federal and 
state agencies, articles were contrib- 
uted by several administrative agen- 
cies, including the Equal Employment 
Opportunity Commission, the Florida 
Commission on Human Relations, the 
National Labor Relations Board, the 
Public Employees Relations Commis- 
sion, and the U.S. Department of Labor. 
Additionally, we have continued our 
practice of developing relationships with 
these administrative agencies through 
luncheons and regional meetings coor- 
dinated by our liaison committees. 

In addition to these activities, the 
section has continued to cosponsor labor 
law programs with the Center for Em- 
ployee Relations Law at Florida State 
University in October; a program with 
the Stetson University Center for Labor 
and Management Dispute Resolution 
in May; and a regional seminar spon- 
sored by Southern Methodist Univer- 
sity and the labor law sections of the 
state bars of all of the southeastern 
states in May in San Antonio, Texas. 


Attorney General Bob Butterworth was instrumental in the creation of the new Government 


Lawyer Section. 
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For the second year in the section’s 
history, we have awarded scholarships 
to the outstanding students in the labor 
and employment field at the six accred- 
ited Florida law schools. This selection 
is made by the labor and employment 
law faculty at each of the institutions. 

Section members contributed approxi- 
mately $2000 to augment our scholar- 
ship fund in memory of Steven Bloom, 
who passed away last year. 

In conclusion, our section remains 
viable, active, and growing (we now 
number 623) in many different areas. I 
sincerely appreciate the efforts of each 
member who became active in section 
activities this year. I would also like to 
thank those members of the executive 
council, and Yasmine Pennington, our 
Bar staff coordinator, who have worked 
so diligently throughout the course of 
this year. As I turn the gavel over to 
Joan Stewart, I wish her great success 
in leading our section in the coming 
year. 


JOHN F. DICKINSON 
Chair 


Local Government 


Law 

With nearly 1,000 regular and associ- 
ate members, the Local Government 
Law Section of The Florida Bar contin- 
ues to serve its members, The Florida 
Bar, and the public at large. LGL 
jointly sponsored seminars this year 
again with the Labor and Employment 
Law Section, the Environmental and 
Land Use Law Section, and engaged in 
cooperative programs with both the 
Stetson Law School and Tulane Law 
School. For the first time, LGL provided 
speakers and coordinated a program 
with the then Government Lawyer Com- 
mittee. 

The 14th Annual Local Government 
Law in Florida Seminar was a huge 
success in March, with close to 150 paid 
registrants, and national and regional 
speakers. Robert H. Freilich, practicing 
attorney and editor of The Urban Law- 
yer, spoke on local government expo- 
sure to damages in land use cases. 
Professors M. David Gelfand and Terry 
Allbritton of Tulane University spoke 
on the civil rights liability of local 
governments. 

Over a dozen other local government 
attorneys shared their expertise and 
perspective. James R. Wolf, judge of the 
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First District Court of Appeal, provided 
enlightening remarks as our luncheon 
speaker. Judge Wolf is past recipient 
of the Marsicano Award and the former 
general counsel for the Florida League 
of Cities. All attendees had a unique 
opportunity to tour and have a recep- 
tion at the Salvador Dali Museum in 
St. Petersburg. 

This year’s winner of the prestigious 
Marsicano Award was Herbert W. A. 
Thiele, attorney for Leon County and 
former attorney for City of Delray Beach. 
Individual awards for outstanding con- 
tributions and achievements were also 
presented to the following individuals: 
John Copelan and Miriam Maer for 
legal writing; Harry Stewart and Chip 
Morrison for legal advocacy; Maureen 
Sikora for public service and Marion 
Radson for legal ethics. 

LGL continues to provide outstand- 
ing educational programs, opportuni- 
ties for meeting old friends and making 
new ones, and exploring networking 
opportunities. 

LGL has joined in a program with the 
Florida League of Cities to provide its 
members with computer access to vital 
documents and information through a 
“net law” system. Training sessions 
were held at the annual March semi- 
nar. The seventh edition of the Local 
Government Laws Symposium by the 
Stetson Law Review is fast approaching 
publication. A copy of the law review 
issue is provided free to each member 
of LGL. 

We believe that membership and 
participation in LGL can make a differ- 
ence. LGL is on the frontier of major 
issues confronting today’s practice be- 
fore urban, state, and local govern- 
ments. We invite all members and 
interested individuals to attend our 
next meeting scheduled with the an- 
nual meeting of The Florida Bar on 
June 28, 1991, in Orlando. We are also 
finalizing plans for a public finance in 
Florida seminar to be held in early 
August at the Ritz Carlton on Amelia 
Island. We invite you to join us. 


MICHAEL KEVIN GROGAN 
Chair 


Practice Management 
and Technology 

The Practice Management and Tech- 
nology Section is composed of more than 
800 attorneys and affiliate members 


including legal administrators and le- 
gal assistants, who are interested in the 
exchange of ideas relating to the appli- 
cation of current high technology to the 
improvement of services provided to 
clients by increased productivity in their 
law practices. 

The section successfully achieved its 
paramount goal this year, which was 
to improve the level of service to mem- 
bers by providing current materials of 
lasting interest to practice managers. 
This was achieved in the presentation 
of a major program of multi-faceted 
activities at the Bar’s annual meeting, 
the distribution of a popular publication 
on computer software, the revitalizing 
of the section’s newsletter, the improv- 
ing of coordination of section activities 
with other Bar groups, the development 
of a preliminary position on ethical 
concerns related to retention of records, 
and an introductory program to reach 
out to new inductees of the Bar. 

The highlight of the year was the 
section’s presentation of a highly distin- 
guished seminar and exhibition at the 
Bar’s annual meeting at the Fountaine- 
bleu Hotel on Miami Beach. The semi- 
nar, entitled “Computer Law and 
Technology Perspectives-1990,” was one 
of the most popular seminars at the 
annual meeting, and far surpassed at- 
tendance records of any previously- 
sponsored seminar of our section, or the 
Computer Law Committee, which co- 
sponsored the event. 

The seminar included a unique multi- 
faceted concept, not previously employed 
at Bar functions, combining a seminar 
program of technical presentations with 
a “technical opportunity period,’ com- 
posed of a freeware exchange, a com- 
puter vendor exhibition, and an 
“attitude adjustment period” for all 
attendees. It was, in effect, an exhibi- 
tion within an exhibition. 

The overall program was planned to 
satisfy the interests of those Florida 
Bar members who desired current in- 
formation about computer law and re- 
lated technology to be applied in a client 
situation or within their own law prac- 
tices. It was developed to especially 
relate to those practitioners in small 
and medium-sized firms, and special 
emphasis was placed to state-of-the-art 
technical and substantive topics, such 
as the very significant area of comput- 
erized litigation support. 

The lecture program included several 
prominent speakers on technical sub- 
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jects including F. Lee Bailey, the na- 
tionally-renowned attorney who spoke 
on the “Use of Computers in Litigation.” 
The highlight of his presentation was 
the use of computer graphics in the 
courtroom to simulate catastrophes and 
personal injuries for a panel of jurors. 
This presentation was well-received by 
the attendees. 

The “technical opportunity period” 
program which followed the lectures 
included a “freeware exchange” spon- 
sored by the Florida Council of the 
Association of Legal Administrators. 
Seminar attendees received two free 
magnetic diskettes of their choice, to 
be used to download public domain 
software. Also included in the “TOP” 
program was a mini-exhibit of promi- 
nent Florida and national vendors, set 
up just for the seminar attendees. The 
attitude adjustment period included a 
social reception for all seminar atten- 
dees, members of the Practice Manage- 
ment and Technology Section, members 
of the Computer Law Committee, and 
members of the Association of Legal 
Administrators. 

The section has also sponsored its 
Annual Pyramid of Success in coopera- 
tion with the South Florida Chapter of 
the Association of Legal Administrators 
in their Grand Prix of Technology. This 
was part of the 1990 Florida Legal 
Conference, held at the Sheraton Bonav- 
enture Resort and Spa in Ft. Lauder- 
dale on October 18-20. Several hundred 
attendees participated, including attor- 
neys, legal administrators, legal assis- 
tants, and legal secretaries. 

The section assisted The Florida Bar 
in the preliminary preparation in the 
development of policy guidance in the 
area of legal records retention, which 
has significant ethical overtones as well 
as practical application to every law 
practice. 

Also this year all current members 
of our section were sent a complimen- 
tary copy of a recent Bar publication, 
“Finding Software Which Meets Your 
Needs.” This publication was also sent 
by our section to recent inductees to 
The Florida Bar to help them in their 
new practices, and to encourage their 
interest in our section. This publication 
was prepared for our section by the 
Bar’s Law Office Management Advisory 
Service (LOMAS), and described soft- 
ware packages for small firms using 
IBM-compatible PC equipment. The sec- 
tion works closely with LOMAS due to 


a 


our common interests to provide informa- 
tion about modern technology to small 
and medium-sized law firms. 

Additionally, through the innovative 
use of the section newsletter by our new 
editor, Nancy Etheridge, who is also the 
section’s secretary and treasurer, sec- 
tion members were provided with prac- 
tical material for direct and immediate 
use. This has included technical up- 
dates from LOMAS. 

The section was also actively repre- 
sented on The Florida Bar’s Continuing 
Legal Education Committee and the 
Council of Sections, and at the All Bar 
Conference. 

Future plans include the presenta- 
tion of another event-filled seminar/ 
exhibition at the Bar’s annual meeting, 
the continuation of providing increased 
services to section members, and to 
strengthen the leadership of the sec- 
tion’s executive council. 


E.P. “Iker” IACONISs 
Chair 


Public Interest Law 

The Public Interest Law Section has 
now completed its second year of opera- 
tion. During the year, the section, in 
adopting a very ambitious agenda, be- 
gan to take strides to realize its foun- 
ders’ primary goal of becoming that 
certain “forum” within the structure of 
The Florida Bar where Bar members 
and nonmembers alike might share in 
the legal and technical knowledge of the 
continually-evolving field of public in- 
terest law. 

The purpose of this annual report is 
to provide not only section members, 
but all Bar members, an overview of the 
section’s major accomplishments dur- 
ing 1990-91. 

First, as I described in “The Public 
Interest Law Section—An Idea Whose 
Time Had Come,’ the section’s inaugu- 
ral article, published in the October 
Journal, the founders of PILS, in form- 
ing the section’s organizational struc- 
ture, charged the “standing” committees 
of the section with the responsibility of 
addressing all issues arising in and 
affecting their substantive law area. 
During this Bar year, the section’s 
three standing committees—Correc- 
tions, Crime Victims’ Rights, and Legal 
Needs of Children—adopted their own, 
individual agendas, and began to re- 
spond in earnest to such challenge. 

Further, beginning on July 1, 1991, 
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three former public interest law stand- 
ing committees of The Florida Bar— 
Delivery of Legal Services, Disability 
Law, and Individual Rights and Re- 
sponsibilities—will merge with the sec- 
tion and thus become standing 
committees of PILS. As chair of the 
section, I welcome each group and look 
forward to their participation in section 
activities during the upcoming year, 
and in the future. 

Relative to legislative matters, the 
Legislation Committee, in its first year 
of operation, guided by its very able 
chair, Stephen F. Hanlon, a prominent 
public interest attorney now practicing 
in Tallahassee, began the difficult task 
this year of proposing, debating, and 
recommending various legislative posi- 
tions dealing with issues that affect the 
“public interest.” Two such legislative 
positions ultimately adopted by the 
section’s executive council were as fol- 
lows, to-wit: 1) To oppose any legisla- 
tion which seeks to eliminate, impair, 
or change the IOTA program, and 2) to 
support any legislation which seeks to 
amend the so-called “Florida Hate 
Crimes Act” to expand the class of 
persons to be protected thereunder to 
include coverage for crimes evidencing 
prejudice based on the sexual orienta- 
tion of the victim. 

In addition, because of a heartfelt 
desire for the section, as a whole, to be 
able to effectively propose, recommend, 
adopt, and lobby for legislative posi- 
tions that affect the “public interest,” 
the Legislation Committee took steps 
this spring to prepare and present a 
position paper to The Florida Bar Board 
of Governors seeking approval of its 
proposal, unanimously adopted by the 
section’s executive council, to broaden 
the scope of the committee’s “subject 
matter” jurisdiction to encompass “any 
matter that affects the public interest” 
so that, in effect, the section would have 
the ability to assert and lobby for any 
and all legislative positions it adopts 
regardless of any position taken, what- 
soever, by either any other section of 
the Bar or The Florida Bar, itself. 
Clearly, without such ability, the Public 
Interest Law Section will simply be 
unable to become that certain “forum” 
where its members might have the 
opportunity to be on the “cutting edge” 
of numerous and sundry hotly-debated 
and legislated areas of interest arising 
in the public domain. 

In the area of CLE seminars, the 


section, by and through its Legal Needs 
of Children Standing Committee, pre- 
sented its first seminar, entitled “Chil- 
dren in Litigation,’ in May. The 
seminar, chaired by Susan L. Stockham- 
Mosca, had an outstanding faculty, in- 
cluding Judge J. Leonard Fleet and 
Judge Hugh S. Glickstein, and was 
designed to aid the practitioner in effec- 
tively dealing with children in both civil 
and criminal legal proceedings. 

Finally, the section’s Supreme Court 
Forms Committee, chaired and directed 
by the multi-talented Judy Antell Fuller, 
and assisted by Susan L. Stockham- 
Mosca, prepared some seven forms for 
use in adoption proceedings in the State 
of Florida. In the upcoming Bar year, 
this committee will continue to promul- 
gate forms in various areas of law that 
affect the public interest. 

In light of the section’s accomplish- 
ments this year, the Public Interest 
Law Section, although still in its in- 
fancy, has, indeed, taken strides to 
create a foundation upon which future 
Public Interest Law Section leaders, 
including Henry “Skip” White, the sec- 
tion chair for the 1991-92 Bar year, 
may further build upon so that the 
section will be in a position to fully 
realize all of its goals and fulfill all of 
its purposes. 

In closing, I would like to thank the 
section membership for the opportunity 
to serve as chair during 1990-91, and 
would invite and encourage anyone 
interested in the pursuit of the ideals 
embodied within the field of public 
interest law to join and participate in 
the many and diverse activities of the 
Public Interest Law Section. 


JOHN SCHEAFER 
Chair 


Real Property, 
Probate and Trust 


Law 

Forty years of progress! In 1950 the 
Real Property Section was established 
and consisted of circuit representatives 
and committee chairmen, all of whom 
were active working members. The first 
annual section meeting convened in 
1955 (Paul Game presiding) and in 
1956 the section’s name was changed 
to the Real Property, Probate and Trust 
Law Section (during Parks Carmichael’s 
year). The Uniform Title Standards 
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were first adopted in 1957; our first 
CLE course (The New Florida Constitu- 
tion) was presented in 1963; 1974 saw 
our section actively involved with Uni- 
form Probate Code considerations and 
the first offering of the Contract For 
Sale and Purchase, 1971-1974 saw sub- 
stantial involvement in the FAR/Bar 
statewide project and subsequent joint 
accord. John Arthur Jones’ probate 
forms were introduced in 1975. Our 
first annual section convention was 
held in 1980 and 1981 saw the forma- 
tion of our nonprofit corporation, Flor- 
ida Lawyers Support Services, Inc. 

Our continued professional and fi- 
nancial support to The Florida Bar for 
more than 40 years will hopefully be 
recognized when our section is viewed 
in conjunction with newer sections. 

In addition to the brief history, I am 
pleased to report on some of the many 
activities being undertaken by your 
section. Our work is far-reaching and 
ranges from efforts to seek improve- 
ment through legislation and modifica- 
tion of court and associated procedures, 
to direct services to the profession and 
the public. The subject matter and 
projects are extremely diverse, but the 
initiatives are all made possible through 
the unselfish dedication of our mem- 
bers. 

A major activity of our section is the 
monitoring of all legislative proposals 
offered in our discipline, sponsoring 
affirmative legislative proposals where 
appropriate, and raising concerns re- 
garding those deemed to be inappropri- 
ate. Our legislative committee’s effort 
in this regard is tireless and my thanks 
to Co-chairs Robert W. Wilson and 
Joseph R. Boyd, Probate and Trust 
Division Chair and Vice Chairs, Bill 
Belcher, Bob Goldman and Ed Koren, 
and Real Property Division Chair Lou 
Guttmann. 

Work is currently underway on 
“Glitch Bill II” with regard to new 
guardianship law and in the areas of 
trust law, condominiun law, landlord/ 
tenant law and mortgage law, to name 
a few. 

It is impossible to adequately recog- 
nize the work of all the members of our 
more than 50 substantive committees, 
as well as our circuit representatives. 
Their work represents thousands of 
hours of volunteer time from which we, 
the Bar, and the public all benefit 
substantially. Jerry Aron, our chair- 
elect, supervises our 14 general stand- 
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ing committees and he is well on his 
way to completing his plans for next 
year, which promises to be outstanding. 
Louie N. Adcock, director of the Probate 
Law Division and Roland “Chip” Wal- 
ler, director of the Real Property Divi- 
sion, have both motivated their more 
than 35 committees to even greater 
accomplishments, and Julian Proctor, 
director of our circuit representatives, 
is working with them to establish per- 
sonal relationships, either directly or 
through friends with legislative repre- 
sentatives in their areas to further 
assist us in our legislative endeavors. 
A special thanks to Ruth Himes, our 
secretary, and Julie Ann Williamson, 
our treasurer. 

Our CLE activities under the super- 
vision of our seminar coordinator, John 
Slaughter, have again done our section 
proud. John, believing there can be 
change without improvement, but not 
improvement without the change, un- 
dertook a major project of improving 
our CLE programs, and the comments 
from attendees at recent seminars have 
proved his efforts were not in vain. 

Another section event of which we 
can all be proud is our annual attorney/ 
trust officers liaison conference, which 
now consistently draws speakers of 
national renown. 

As many of you know, our section 
now invites legal assistants to become 
affiliate members. I ask that you en- 
courage those in your firm to join if they 
meet the requirements set forth in Art. 
2 of our bylaws. Both you and they will 
benefit from the experience. 

There are a multitude of opportuni- 
ties for all members of the section to 


become involved in our work. It will be 
rewarding to both you and the section. 
Take a look at our committees and do 
yourself and the section a favor by 
joining other section members in con- 
tributing to our many worthwhile pro- 
jects and working to improve the 
endeavors of our section and the Bar. 

Finally, special thanks to our section 
coordinator, Bonnie Elliott, whose ef- 
forts on our behalf are untiring. 


R.O. ISPHORDING 
Chair 


Tax 

During the past decade, the Tax 
Section has developed a reputation in 
Washington, D.C., as one of the most 
active state bar tax groups in the 
country, one whose input was sought 
on proposed legislation and pending 
regulations. This year, the section has 
not only strengthened that reputation, 
but also has worked on creating a 
similar reputation in the state tax area. 
A number of its members have been 
appointed to legislative and adminis- 
trative committees, or have served as 
advisors to those committees. Providing 
a forum for this recognized expertise to 
operate was one of the major goals of 
the section during the year, and one 
that has been fulfilled resoundingly. 

Another principal goal was to restruc- 
ture the activities of the executive coun- 
cil, so that much of the activity of the 
section was determined by the full 
council, rather than merely by the 
officers and directors. As a result, each 
meeting involved lively debate on a 
number of topics, the most controversial 
of which involved the section support- 
ing, by the narrowest of margins, the 
concept of a broad-based state services 
tax if the need for additional state 
revenues was clearly demonstrated. 

One result of the change in focus has 
been a significant increase in the activ- 
ity of former section chairs, who con- 
tributed their efforts in educational 
forums, committee studies, or through 
significant participation at our execu- 
tive council meetings. Space does not 
permit a listing of everyone, but special 
appreciation is due Sam Ullman, who 
sought out and willingly accepted as- 
signment of a number of projects during 
the year; Bruce Bokor and Don Tescher, 
who undertook a study to determine 
alternative methods of revenue enhance- 


THE FLORIDA BAR JOURNAL/JUNE 1991 43 


Two Nova University law students receive 1990 Trial Lawyers Section Outstanding Student 


Trial Advocates Scholarships. From left are Nova Dean Roger Abrams, winners Denise 
Neuner and Elizabeth Metzger, and Michael Flynn, associate professor. 


ment for the section; and Jack Boggs 
and Hank Raattama, who led educa- 
tional forums at executive council meet- 
ings during the year 

Traditionally, the section’s CLE pro- 
grams have been highly rated, and this 
year continued that record. Under the 
energetic and innovative leadership of 
Joel Bronstein and Lauren Detzel, the 
section’s programs division produced a 
number of fine programs, including a 
unique program on financial planning 
that was presented for the first time in 
the state, and an institute at the annual 
meeting on estate freezing and other 
business planning and valuation issues 
that was unsurpassed in the country. 
Included among the educational oppor- 
tunities for section members were 
roundtable discussions at each of the 
executive council meetings. Each were 
granted CLE credit and, in one in- 
stance, all of the ethics credit required 
during the three-year MCLE period. 

Other than our educational programs, 
the basic operations and functions of 
the section are carried on by our divi- 
sions on professional relationships and 
meetings and publications. Jim Roberts 
is director of the former division, ably 
assisted by Ron Martin. Under their 
direction, the section continued its long- 
standing commitment to scholarship, 
funding $16,000 in scholarships at the 
J.D. and LL.M. levels for Florida law 
students, a commitment that enabled 
it to also maintain excellent liaison 
programs with the various Florida law 
schools. A further facet of the unique 
relationship with the law schools was 
the expanded and enhanced national 
tax moot court competition energeti- 
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cally chaired by Susan Carlson, with 
tremendous assistance from former com- 
mittee Chair Grey Gibbs. The division 
also continued its efforts to improve 
relationships with the IRS, through its 
annual liaison meeting with various 
service officials and through an ex- 
panded southeast regional IRS liaison 
meeting that was hosted by former 
Chair Bruce Bokor. The Committee on 
Tax Court-Bar Relations continued im- 
proving the understanding and rela- 
tionship among the section members 
and the tax court judges who preside 
over dockets in Florida, and all of the 
section’s programs were given outstand- 
ing publicity through the efforts of Mike 
Miller. 

Bob Humphries brought new per- 
spective and vision as director of our 
meetings and publications division. 
Added energy came from assistant di- 
rector, Pete Kirkwood, as the division 
engaged in a thorough examination of 
our relationship with sponsors and the 
format of our executive council meet- 
ings. Rick Hoffman and Bob Waltuch 
spearheaded the sponsorship campaign 
to its highest level in years. Dennis 
White, Bill Lane, and Peter Reinert 
were responsible for arrangements at 
our executive council meetings at 
Sanibel, Tampa, and Miami, while Mel 
Morgenstern headed an outstanding 
out-of-state educational roundtable and 
Chris Detzel brought amazing energy 
to the planning and preparation for the 
annual meeting. The section member- 
ship directory was continued in its 
expanded form for the second year by 
Mike Jorgensen and the Bulletin was 
produced on a timely basis by Mike 


Miller and Mike Jorgensen. Pete Kirk- 
wood did double duty by also handling 
other publications, and Tim Henry and 
Mitch Horowitz were responsible for 
continuing the long tradition of excel- 
lent Tax Law Notes in The Florida Bar 
Journal. 

The substantive efforts of the section 
are handled by our state and federal tax 
advisory divisions. Bill Townsend con- 
tinued as director of the state tax 
division, expanding our visibility and 
role in what is promising to be an 
increasingly vital area of the section’s 
activities. Great strides were made in 
increasing the section’s influence and 
involvement in revenue issues impact- 
ing the state, which is attributable to 
the efforts of a number of the section 
members who have contributed their 
time to various boards and advisory 
positions. Andy Weinstein and David 
Bowers directed our efforts in the fed- 
eral tax area, and were responsible for 
continuing a number of efforts to re- 
spond to the myriad of federal tax 
changes that took place during the 
year. 

The efforts of all of the officers were 
invaluable in helping the section accom- 
plish its goals for the year. In addition 
to making plans for the upcoming year, 
Chair-elect Jerry Hart undertook nu- 
merous assignments, particularly in 
the state tax area, that greatly aided 
the section’s programs during the year. 
Long FPange Planning Chair Larry 
Gragg also assisted in a number of 
other areas, while our new treasurer, 
Jason Warner, provided innovative analy- 
sis of our past financial records to assist 
us in planning for the future. As one 
who has served as secretary, I know 
what a thankless task that can be, but 
Hans Tanzler prepared the most com- 
plete and prompt minutes for all of our 
meetings that I’ve ever experienced. 

One of our principal goals was to 
improve the relationship with the Bar 
and Board of Governors, and that was 
aided tremendously by our always up- 
beat and eager liaison, Pat Seitz. Fi- 
nally, a personal word of thanks for the 
concern and interest expressed by our 
coordinator, Carol Vaught, who helped 
to guide all of us through the thickets 
of Bar policy and deadlines, in an effort 
to achieve our overall goals. It has been 
a busy and exciting year, and one that 
has involved the efforts of many more 
people than have been mentioned here. 
It has been a privilege to serve as the 
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section’s chairman, and I look forward 
with interest to its continuing efforts 
in the coming years. 


In Memoriam 

Following the submission of this an- 
nual report, the Tax Section was 
stunned to learn that Chair-elect Jerry 
Hart had been killed in the plane crash 
that also took the life of former U.S. 
Sen. John Tower, among others. As 
nated in my report, Jerry had been 
eagerly looking for- 
ward to his year as 
chair, having made 
many of the plans for 
next year’s meetings, 
as well as laying the 
foundation for several 
new programs that he 
wished to see the sec- 
tion oda Jerry always brought a 
quiet dignity to our meetings and could 
always be counted on for a ready smile 
or to add a touch of humor at the right 
time. He was an extremely talented tax 
lawyer, a strong supporter of the sec- 
tion and certification, and a consum- 
mate professional. But he was also a 
warm and deeply caring human being 
who made others feel good about them- 
selves and him. Our deepest sympathies 
go to his widow Jann, his son Andrew 
and his stepdaughter Rosemary, his 
brother Ken, who is also a member of 
our executive council, and to all of his 
partners, associates, and friends. We 
have all suffered a loss that we will be 
unable to replace. 


Epwarp F. KorEN 
Chair 


Trial Lawyers 

The Trial Lawyers Section consists 
of some 6,000-plus Florida Bar mem- 
bers who specialize in litigation. The 
executive council is representative of 
this membership as it is balanced be- 
tween commercial litigators, plaintiffs’ 
trial lawyers, and defense attorneys. 
Through the use of its quarterly news- 
letter, The Advocate, the executive coun- 
cil reports to its members on sub- 
stantive actions taken by the council, 
future projects as well as legal articles 
of particular interest to litigators. Mike 
Flynn, professor at Nova Law School, 
has continued as editor of this quality 
publication. 

Always a top priority with the trial 


lawyers, CLE offerings have received 
careful shepherding by the CLE chair- 
man, Jim Clark. The highlights of that 
program include the certification re- 
view course offered over two days for 
those lawyers preparing to take the 
certification exam, and the basic trial 
advocacy course (now in its 16th year), 
offering young and intermediate law- 
yers a chance to perfect trial advocacy 
skills. In addition, the section has pre- 
sented several seminars on substantive 
areas of the law. 

In keeping with its commitment to 
enhance the skills of Florida’s litiga- 
tors, the Trial Lawyers Section is very 
pleased and excited about its latest 
CLE offering specifically tailored for the 
experienced trial lawyer. This year, on 
May 12, the inaugural advanced trial 
advocacy program was to be presented 
at the University of Florida in 
Gainesville. This excellent program is 
the result of several years of hard work 
and dedication by section Chair-elect 
Jean Bice. This course will offer the 
experienced lawyer an environment to 
learn by doing and from observing 
similarly experienced trial lawyers. 

Traditionally, the trial lawyers ex- 
ecutive council has encouraged law stu- 
dents to be challenged as trial advo- 
cates. In promoting that interest, the 
section’s annual intrastate mock trial 
competition between Florida’s several 
law schools was held at the midyear 
meeting in January. Promoted as an 
opportunity for the law students in 
Florida who are interested in trial work 
to develop their skills, an unexpected 
benefit awaits those lawyers asked to 
judge the competition. Not only is the 
quality of the students’ performance 
excellent, but the experienced practitio- 
ners often express surprise at how 
much they are able to learn from the 
students. Council member Ronnie 
Walker was again the mock trial com- 
petition chair and, as in past years, did 
an excellent job in coordinating this 
program. 

The section again had the privilege 
of joining with the Chester Bedell Me- 
morial Foundation in sponsoring a na- 
tional speaker at the annual conven- 
tion. Consistent with the theme of the 
Chester Bedell Memorial, Brendan V. 
Sullivan, Jr., last year addressed the 
topic of the independence of the Ameri- 
can lawyer. Mr. Sullivan is the senior 
partner at Williams & Connolly, one of 
the most prestigious and best-known 


litigation law firms in the United States, 
founded by famed trial lawyer Edward 
Bennett Williams. Personally, Mr. Sul- 
livan gained national recognition for his 
defense of Lt. Col. Oliver L. North 
during six days of nationally televised 
hearings before the congressional Iran- 
Contra committee in the summer of 
1987. He entertained, educated, and 
challenged the audience in the grand 
tradition of Chester Bedell in promoting 
independence of the lawyer. 

Continuing its interest in the legisla- 
tive process, the Trial Lawyers Section 
worked with its lobbyist, Arthur I. 
(Buddy) Jacobs, in monitoring the pro- 
gress of legislation affecting access to 
courts and other areas of impact on trial 
lawyers or their clients. The section, 
ably led by its legislative chair-elect, 
Howard Coker, was active in promoting 
a bill to expand the jury pool and revise 
the payment procedure for the juror. 
The plan proposed by the Trial Lawyers 
Section to reimburse jurors was pro- 
jected to save the state an estimated 
$2 million in comparison to the current 
system. As this report goes to press, the 
legislature is in session. The latest 
report concerning the progress of the 
section’s jury pool bill is optimistic as 
it appears to be making its way through 
the legislative process. 

Always a front-burner issue, profes- 
sionalism in the practice is a continuing 
long-term project for the Trial Lawyers 
Section. Bill Hoppe has coordinated the 
section’s efforts with other committees 
of the Bar to educate and promote the 
aspirations and ideals of professional- 
ism approved by the Board of Gover- 
nors. 

One of the highlights of the publica- 
tions provided by the section to its 
members this year was an annual sur- 
vey of Florida law prepared by execu- 
tive council member Tim Sullivan. 
Provided as a special edition of The 
Advocate, this survey offered a quick 
and ready reference for the lawyer to 
cases of particular interest to the trial 
bar. 

I was honored and privileged to serve 
as chairman this year for one of the 
largest and most active sections of The 
Florida Bar. As I turn the gavel over 
to my successor, Jean Bice, I wish to 
thank the many people in the section 
and on the executive council who helped 
us realize our goals during 1990-1991. 
My special thanks to Connie Stewart, 
Bar staff coordinator, through whose 
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help and assistance our many programs 
are made possible. 


CHARLES H. BAUMBERGER 
Chair 


Workers’ 


Compensation 

The past year has certainly been an 
interesting and exciting period of time 
for practitioners in the area of workers’ 
compensation. The 1990 legislature en- 
acted substantial changes in the statute 
which were felt by many to adversely 
impact both claimants and claimants 
lawyers. Certain portions of the legisla- 
tive changes have been declared uncon- 
stitutional and the issue is presently 
pending before the Supreme Court. 

The membership of the Workers’ Com- 
pensation Section continued to grow 
during the 1990-91 year and is pres- 
ently at the 1,000 mark. 

The section continues to sponsor, 
encourage, and promote continuing le- 
gal education. Three courses were spon- 
sored this year, including an inter- 
mediate course, a course held in con- 
junction with the spring ski trip to Vail, 
Colorado, and a two-day intensive, com- 
prehensive review course in April. This 
course also serves as a review course for 
the certification applicants. 

The trial advocacy program, started 
last year, was continued successfully 
this year. This program is meant to 
assist new or less-experienced workers’ 
compensation practitioners in obtain- 
ing actual litigation skills. 

The section has completed the fourth 
year of certification. Some 125 practitio- 
ners had been granted board certifica- 
tion before this year. Thirty lawyers 
took the certification exam on May 3 
and are awaiting their results. 

The 1990 Legislature, in response to 
the longstanding need for additional 
judges, created three new judgeships. 
The governor recently appointed the 
following new judges: Stan Strickland, 
Orlando; Kathleen Hudson, Tampa; and 
Douglas Brown, Panama City. They 
were the first applicants for judge of 
compensation claims to be reviewed by 
the new statewide judicial nominating 
commission created by the 1990 Legisla- 
ture. The new commission is composed 
of five members selected by the presi- 
dent of The Florida Bar, five members 
selected by the governor and five lay 
members selected by the other mem- 
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The Criminal Law Section had a busy year. 


bers. In each category there is one 
representative from each of the five 
appellate districts in the state. A total 
of 30 applicants sought the three new 
judgeships. 

The section continues to publish un- 
der the direction of attorney H. George 
Kagan (a/k/a/ “Editor for Life”) a news- 
letter every two months, with copies 
going to judges of compensation claims, 
members of the First District Court of 
Appeal, section members, and insur- 
ance adjusters. 

The continued growth and successful 
performance of the section is, as it has 
been for several years, due in large part 
to our efficient and congenial section 
coordinator, Vicki Simmons. 


Jack A. LANGDON 
Chair 


Young Lawyers 
Division 

The Young Lawyers Division had an 
exemplary year in continuing its tradi- 
tion of service to the Bar and to the 
public. 

The division’s bridge-the-gap and con- 
tinuing legal education programs con- 
tinue to be the pillar programs for the 
division. More than 1,850 attorneys 
attended bridge-the-gap, the manda- 
tory basic skills course of new Bar 
attendees, chaired by Wayne Helsby 
and coordinated by Joseph Kinman, 
Jr., Scott Feder, Lawrence Hamilton II, 
Michael Kranz, Paul SanGiovanni, 


Robert Meacham, Marie Mattox, Paul 
May, and David Keller. Larry Hamilton 
chaired the CLE Committee for the 
division, which sponsored seven basic 
courses attended by 3,500 lawyers. 

Under the leadership of Joe Kinman 
and Ted Eastmoore, the board under- 
took a major revision of the bridge-the- 
gap materials, surveying similar courses 
throughout the U.S. 

The YLD responded enthusiastically 
to a request from the senior Board of 
Governors to undertake a Supreme 
Court-mandated committee to develop 
simplified legal forms for layperson use 
in the areas of family law, real estate, 
probate, and landlord/tenant law. The 
committee, chaired by Wayne Helsby, 
spent thousands of hours developing 
simplified legal forms, many of which 
have been sent to the Supreme Court 
for approval. 

Jennifer Bailey chaired a YLD project 
to survey parental leave policies of law 
firms and governmental agencies 
throughout the state. More than 400 
law firms have responded to the survey, 
providing factual information concern- 
ing their respective parental leave poli- 
cies. Within the next several months, 
an article will be published in The 
Florida Bar Journal analyzing the re- 
sults of the survey. 

In the wake of the increased empha- 
sis on teaching professional conduct to 
new admittees to the Bar, the YLD 
initiated a project, chaired by John 
Yanchunis, to introduce law students 
to the professional obligations expected 
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of them through a professionalism semi- 
nar to be put on at the law schools. 

Monica Cronin organized the most 
successful and productive Local Affili- 
ate Outreach Program in YLD history, 
bringing together seven local young 
lawyer groups with ABA and state 
young lawyer leaders to discuss ongoing 
projects. 

As a public service project, Paul May 
chaired for the second year the divi- 
sion’s Christmas in January Committee 
which collected more than 17,000 gifts 
for foster children. 

The YLD undertook a liaison project 
with the Young Physicians Section of 
the Florida Medical Association to im- 
prove relations between the medical 
and legal professions. That committee, 
headed up by Scott Feder and Carol 
Brewer, has commenced a project to 
distribute information to seniors and 
inform citizens concerning living wills 
and health care declaration and desig- 
nation of surrogate. 

The division’s annual Job Fair was 
successfully held in Tampa under the 
leadership of Scott Feder. 

The division’s effort to keep its mem- 
bers aware of division news was en- 
hanced by the leadership of John Dyer 
through distribution of the YLD circuit 
newsletter. Board member Joe Kinman 
continued the division’s effort to regu- 
larly publish a column of interest to 


young lawyers in The Florida Bar Jour- 
nal 


Brent Siegel chaired the Law School 
for Laymen Project. The Judicial Clerk- 
ship Program, chaired by Kimarie Stra- 
tos, placed law clerks in 10 circuits 
throughout the state. 

Matt Comisky of Philadelphia over- 
saw the very successful Long Range 
Planning Committee activities of the 
board. Under Matt’s leadership, the 
committee analyzed the goals and ef- 
forts of all of the division’s many com- 
mittees and laid the groundwork for a 
retreat of the full YLD board next year. 

Tim Haines chaired the division’s law 
school liaison program. Under Tim’s 
leadership, programs were conducted 
in several of the Florida law schools. 
Tim also oversaw, for the first time in 
the board’s history, participation by law 
school representatives from each of the 
six law schools at the YLD board meet- 
ings. 

The division continued its program 
of providing scholarships to law stu- 
dents. Under the guidance of John 
Yanchunis, the division donated 
$10,000, which was distributed to law 
students on a needy basis, at each of 
the in-state law schools. 

The Starting on Your Own Videotape 
Project continued successful distribu- 
tion under the leadership of Louis Vo- 
celle. 


The division’s budgetary matters were 
overseen by Ted Eastmoore. The divi- 
sion spent many hours redrafting and 
promoting the division’s Code of Profes- 
sional Development. The committee, 
chaired by Paul May and Jennifer 
Bailey, attempted to recruit additional 
law firms to adopt the code. 

The Scope Program (Seek Counsel of 
Professional Experience) enjoyed in- 
creased usage by Florida attorneys un- 
der the leadership of Carol Brewer. The 
division’s plans for the Bar convention 
are headed by Morgan Laur. Brian 
Toung and Paul SanGiovanni organ- 
ized the annual moot court competition. 

This report has highlighted the most 
visible and largest projects of the divi- 
sion. The space allowed for the report 
is too limited to adequately thank and 
recognize all members of the Board of 
Governors who participated and made 
possible the divison’s extremely produc- 
tive year. 

Robert Palmer of Pensacola will as- 
sume the duties of president and Wayne 
Helsby of Orlando the position of presi- 
dent-elect at the Bar convention. Wil- 
liam “Rick” Crary from Stuart will 
retire from the Board after four years 
of service as a board member and two 
years in the position of secretary. 


WarreEN W. LINDSEY 
President 


considered (no outlines or abstracts). 
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editorial offices prior to publication in The Florida Bar Journal. 

The Editorial Board generally takes six weeks to complete its review. The editor of The Florida Bar Journal will write the 
author regarding the article’s status. The editor schedules publication of each article based on its timeliness, subject, and 
inventory of previously approved articles. 
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Annual Reports: 


FLORIDA BA 


Committees of 
The Florida Bar 


Admiralty Law 


This past year has reflected a resur- 
gence of the Admiralty Law Committee 
and its activities. At each committee 
meeting during the year, we have held 
seminar programs providing a mini- 
mum of two hours’ admiralty law CLE 
credit. At the September meeting in 
Tampa, Allen Von Spiegelfeld made a 
presentation on pollution law and envi- 


ronmental concerns, and Roger 
Vaughan talked on successful media- 
tion techniques in the admiralty field, 
both of which are “hot” topics in the 
maritime field. At the midyear meeting, 
Chuck Lipcon covered maintenance and 
cure, and John Thomas discussed mari- 
time arbitration. The meetings were 
well-attended and very successful. 
The highlight of our year was return- 
ing to an independent, one-day seminar 
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program. In the past several years our 
seminar had been associated with the 
cruise line industry convention and 
attendance at the seminar had dwin- 
dled. This year our program was Rec- 
reational Boating Law for the Florida 
Lawyer and the attendance was a sell 
out with over 106 attendees, which is 
up from the previous year’s attendance 
of 68. The seminar was provided an 
overview of key admiralty provisions for 
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Florida lawyers who do not specialize 
in admiralty. Almost 90 percent of those 
in attendance were nonadmiralty law- 
yers attesting to our desired result of 
informing the bar on maritime law. 

Excellent presentations were made 
by Professor Robert Jarvis of Nova 
University, Vice-chair Allan Kelley, Vice- 
chair Andy Waks, Andy Anderson, Bren- 
dan O’Sullivan, Bob Warren, and Allen 
Von Spiegelfeld. Bill Milliken, a former 
chair of the committee, prepared an 
excellent paper, and Bob Jarvis deliv- 
ered the products liability law 
presentation. Jarvis, who teaches this 
subject in law school, did an outstand- 
ing job. 

The topics in the seminar ranged 
from basic jurisdiction to standards of 
care, marine insurance, and Coast 
Guard, and government regulations. 
In the area of torts, the admiralty topic 
of limitation of liability, dealings with 
marina operators, and maritime prod- 
ucts liability were covered. The final 
topic covered the new laws and regula- 
tions on pollution control and environ- 
mental considerations, including the 
new Florida anti-littering law. 

This year, Kelley took over as editor 
of the Proctor-in-Admiralty, the com- 
mittee newsletter, and provided topics 
of interest in the admiralty law field. 
Phillip Buhler contributed an excellent 
update on recent legal decisions in the 
maritime area in the bulletin. 

We would be remiss without giving a 
great word of thanks to Connie Stewart, 
our committee staff coordinator. Con- 
nie’s support services throughout the 
year have made the functioning of the 
committee smooth and efficient. 

Through attendance at the commit- 
tee meetings and the annual seminar 
program, we provided our members 
with the opportunity to secure the full 
10 hours of CLE credit required to 
maintain their admiralty designation 
credit requirements. 

It has been a good year, and we look 
forward to an even better year in 
1991-1992. 


Epwarp A. WHITE 
Chair 


Agricultural Law 

The highlight of last year’s activities 
was a Takings Seminar held in Orlando 
on November 8th and 9th, 1990. The 
seminar was sponsored by the National 
and Florida cattlemen’s associations. 


The most 
comprehensive 
analysis has been 
given to a proposed 
change to Appellate 
Rule 9.020(g), which 
will redefine the 
concept of rendition 


The committee, along with many other 
organizations, was a co-sponsor. Vice- 
chair Vance Kidder was instrumental 
in organizing the committee’s participa- 
tion in this event. Vance was also 
successful in getting CLE credit for 
those attending this seminar. Another 
Takings Seminar is in the planning 
stages. Although the first Takings Semi- 
nar was very well-attended, filling a 
large conference hall, we expect to learn 
from the first experience and obtain 
more advance publicity and larger at- 
tendance for future seminars. 

The committee continues to take an 
active interest in growth management 
issues. As in previous years, we expect 
to have a meeting in Gainesville this 
fall concentrating on growth manage- 
ment issues. Although many people 
have helped with this seminar, the 
committee wishes to give its special 
thanks to Mike Morrell of the Growth 
Management Committee of the Florida 
Legislature for his very informative 
presentations to the committee. 

As in past years, the emphasis of the 
committee is on issues of importance to 
the agricultural community. The com- 
mittee continues to concentrate on long- 
standing issues such as the sovereignty 
lands and ordinary high water line 
controversy, farm labor issues, citrus 
canker developments and environmental 
issues such as the SWIM planning 
process, wetlands and now uplands 
regulation, pesticide issues, and wild- 
life and endangered species protection. 

An issue which will be of great inter- 
est to the committee this year and 
probably next year as well will be the 
Reauthorization of the Clean Water 
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Act. This is likely to be as controversial, 
if not more so, than the recently com- 
pleted Congressional Reauthorization 
of the Clean Air Act. A primary focus 
of the new Clean Water Act is likely to 
be the regulation of stormwater runoff 
from agricultural and urban lands. And 
it is already clear that wetlands regula- 
tion will be a very big issue in this 
reauthorization process. 

While the committee continues to 
work for the reestablishment of the 
Center for Agricultural Law at the 
University of Florida, progress again is 
disappointing. The committee contin- 
ues to support agricultural law 
programs within IFAS. Many commit- 
tee members made presentations this 
winter and spring to an IFAS seminar 
on agricultural law which is taught by 
committee member Michael Olexa. 

The Agricultural Law Committee en- 
courages participation by all members 
of the Bar who are involved in agricul- 
tural issues. Those who have partici- 
pated over the years have been able to 
follow closely some very important de- 
velopments. On citrus canker, for in- 
stance, the committee received detailed 
reports of canker developments from 
the very first initial reports of what was 
then legislative efforts to compensate 
nursery grove owners whose trees were 
destroyed. 


JEFFREY J. WARD 
Chair 


Appellate Court Rules 

Because 1990-91 is the third year of 
the four-year rules cycle, the Appellate 
Court Rules Committee met in Septem- 
ber 1990, January 1991, and April 
1991, and will meet again in June to 
finalize a package of proposed appellate 
rules changes to be submitted to the 
Board of Governors later this year and 
the Supreme Court of Florida next year. 
A number of proposals are pending 
before the committee, varying from sev- 
eral ministerial changes to several 
which could significantly impact appel- 
late practice in Florida. 

The most comprehensive analysis has 
been given to a proposed change to Rule 
9.020(g), which, if approved, will rede- 
fine the concept of rendition, particu- 
larly in multi-party cases. Florida deci- 
sional law is not clear with respect to 
the effect of some, but not all, parties 
filing authorized post-trial motions and 
courts thereafter ruling upon some, but 
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not all, of the motions pending before 
it. The proposed change is designed to 
allow practitioners to look in one place 
to determine whether a particular order 
as to that attorney’s client was ren- 
dered 1) by the filing of the original 
signed order, 2) by the decision on one, 
but not all, of several authorized post- 
trial motions, or 3) by the decision on 
the last post-trial motion. Final com- 
mittee action is expected by June. 

Secondly, the committee has clarified 
the problems of “limbo” jurisdiction 
created by Williams v. State, 324 So.2d 
74 (Fla. 1975). The proposed rule, as 
approved by the committee, will recog- 
nize that a premature appeal is dis- 
missable, but will also allow it to be 
perfected by the filing of a final order 
prior to dismissal or, in the appellate 
court’s discretion, a remand to the trial 
court for the entry of a final order. 

Other rules already approved by the 
committee will require the use of the 
same standardized type size in briefs 
for both text and footnotes and will do 
away with the necessity of filing any 
response to a motion for rehearing in 
an appellate court unless the court 
requests the prevailing party to re- 
spond. 

Other proposed changes which have 
been considered, but not yet finally 
approved, by the committee include 
suggestions that 1) certified copies of 
orders appealed from be filed with 
notices of appeal or shortly thereafter; 
2) orders relating to the appointment 
of receivers be made specifically review- 
able by nonfinal order appeal; 3) would 
make it easier for an amicus curiae to 
obtain time at oral argument without 
taking time from the litigant whose 
position it supports; and 4) streamline 
the procedures for the taxation of appel- 
late costs, allowing the appellate court 
to routinely tax those costs directly 
related to filing fees, the record, and 
bonds. 


Pau. R. REGENSDORF 
Chair 
Board of Legal 
Specialization 
and Education 
This past year has been one of growth 
and inspiration for the Board of Legal 
Specialization and Education. After an 
overwhelming vote of confidence was 


expressed by the delegates at the All 
Bar Conference in January, the BLSE 


projections. 


began to increase its efforts to expand 
certification and enhance public aware- 
ness. Letters to appropriate section and 
committee chairs were written to en- 
courage the development of new areas; 
a subcommittee was formed to study 
promotional activities of other state 
bars which offer specialization programs; 
and, along with a new edition of the 
certified lawyer directory, the BLSE 
plans to produce a new brochure to 
further explain what it means to be 
“board certified.” 

Although all the areas of certification 
have experienced growth, to further 
stimulate participation in the tax and 
estate planning areas, the BLSE voted 
last September to allow members to 
take the examination before filing an 
application. The experiment has proven 
successful in that 75 members sat for 
the tax exam in March and more than 
100 have signed up to take the estate 
planning and probate exam in May. 
After a complete review of this proce- 
dural change, the BLSE may determine 
it to be a more efficient way to admini- 
ster the Certification Plan. 

The change experienced by the Desig- 
nation Plan has not been as encourag- 
ing. After 16 years of operation, partici- 
pation has dropped from more than 
7,000 to now less than 1,000. The 
number of areas available has also been 
reduced from 26 to 18. To further 
reduce the confusion created by the 
two-tiered legal specialization program 
in Florida, the BLSE recently secured 
approval from the Board of Governors 
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to eliminate real property and wills, 
estates, and estate planning from the 
list of approved designation areas. These 
two areas are currently available under 
the Certification Plan. This amendment 
still must be filed with the Supreme 
Court. 

Compliance with the continuing legal 
education requirement has improved; 
however, the last cycle of annual report- 
ing, which closed December 31, 1990, 
still resulted in a list of approximately 
2,000 attorneys who had either not 
earned or not reported their continuing 
legal education credits. Dismayed by 
the expense in rectifying noncompli- 
ance, the BLSE took steps this year to 
amend Rule 6-10 to eliminate the 120- 
day extension for earning and reporting 
CLE. If approved by the Supreme Court, 
suspension will activate automatically 
if an attorney fails to report compliance 
by his or her reporting deadline. 

Administration of the basic skills 
course requirement is also a responsi- 
bility of the BLSE. With Bridge-the- 
Gap now a required course for all new 
admittees to the Bar, the board has 
spent considerable time reviewing re- 
quests for waivers and extensions. The 
rules and policies governing the re- 
quirement have also been carefully ex- 
amined and the BLSE is preparing to 
propose amendments to the Board of 
Governors. 

The educational aspect of the BLSE’s 
responsibility continues to be a topic of 
concern and discussion. With the ad- 
vent of mandatory CLE, the board has 
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been deluged with requests for credit. 
New policies have been developed and 
old policies revised. Of particular inter- 
est this year was a policy designed to 
permit minimal credit for self-improve- 
ment courses such as Dale Carnegie’s 
“Effective Speaking and Human Rela- 
tions” course. While the board wishes 
to be progressive, a commitment to high 
standards is of primary importance in 
the accreditation process. 

Overall, the BLSE has had a success- 
ful and rewarding year. Appreciation 
is especially extended to each member 
of the seven certification committees 
who, individually and collectively, have 
worked so diligently to ensure the in- 
tegrity of the Certification Plan is main- 
tained. 


DONALD J. SASSER 
Chair 


Criminal Certification 

Buoyed by the certification debate at 
the 1991 All Bar Conference, the Crimi- 
nal Certification Committee is keeping 
pace with the interest of Florida law- 
yers in certification. To date, 116 mem- 
bers of The Florida Bar are certified in 
either criminal appellate or criminal 
trial practice. The 1991 criminal certifi- 
cation examination drew 25 applicants. 

Criminal certification is the only spe- 
cialty area that currently includes sub- 
specialization, with both trial and ap- 
pellate practice being part of the 
program. This is consistent with the 
interest in certification, as shown at the 
All Bar Conference, where the dele- 
gates overwhelmingly agreed that sub- 
specialties should be authorized within 
existing certification areas. 

The Criminal Certification Commit- 
tee is intent on making certain that 
certification is a well-deserved creden- 
tial, which demonstrates the proficiency 
of Florida Bar members. The goal of the 
Criminal Certification Committee is to 
demonstrate to the public that a lawyer 
who participates in certification pos- 
sesses those special skills and commit- 


The committee is 
working toward 
increasing the 
interest of 
certification among 
government lawyers, 
including 
prosecutors and 
public defenders 


ment to the criminal law area. Certifi- 
cation by criminal practitioners will 
ensure a more informed consumer se- 
lection of counsel, and will foster greater 
public confidence in the criminal justice 
system. 

The committee is working toward 
increasing the interest of certification 
among government lawyers, including 
prosecutors and public defenders. Time 
has shown, moreover, that even the 
luminaries among criminal law practi- 
tioners are seeking out certification as 
an enhancement to their credentials. 

Working with the Criminal Law Sec- 
tion, the committee is experimenting 
with the increased use of certified law- 
yers as seminar speakers and publica- 
tion authors. Also, contracts are being 
made with the U.S. district courts to 
permit certified lawyers to have district 
admissions requirements waived. 

Criminal law certification is no longer 
the wave of the future, but is the 
credential of the present. The Criminal 
Certification Committee intends to con- 
tinue efforts to ensure the highest de- 
gree of professionalism and competence 
among criminal law practitioners, as 


the ranks of board-certified criminal 
lawyers expand. 


BENEDICT P. KUEHNE 


Real Estate 


Certification 

The Real Estate Certification Com- 
mittee is charged with the responsibil- 
ity of reviewing and approving all applica- 
etions for real estate certification. In 
addition, the committee is charged with 
the responsibility of preparing, admini- 
stering, and grading the examination. 

Each application is reviewed by the 
staff of The Florida Bar to determine if 
basic eligibility has been obtained by 
the applicant. Once this determination 
is made, each application is submitted 
to the committee for its review. The 
committee reviews the application, the 
disciplinary record of the applicant, if 
any, the continuing legal education 
hours, and peer review by attorneys 
familiar with the applicant’s practice. 
A minimum of two members of the 
committee review each application. 

The real estate certification examina- 
tion, in the past, has consisted of 60 
multiple choice questions, 12 essay ques- 
tions, of which four must be selected 
and answered by the applicant, and a 
practical exercise, such as a closing 
statement or other document used in 
real estate transactions. Each member 
of the committee prepares objective and 
essay questions. These are brought be- 
fore the full committee and the ques- 
tions and answers are discussed in 
detail before they are approved for 
inclusion in the examination. 

The examination is proctored by a 
member of the committee, usually the 
chairman, with the assistance of the 
staff of The Florida Bar. The multiple 
choice portion of the examination is 
graded by members of the committee. 
The essay questions are graded by the 
attorney who prepared the question; 
the practical exercise is graded by the 
person who prepared the problem. 
The committee realizes that the ap- 
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plicants who take the real estate certifi- 
cation examination are practicing attor- 
neys and the committee attempts to 
select questions which arise in “real 
life” situations. There were 54 appli- 
cants approved to take the real estate 
certification examination on May 9, 
1991. Historically, approximately 90 
percent of those taking the examination 
have become board certified. 

This committee has met five times 
during the past year, and put in many 
hours of hard work and special recogni- 
tion should be given to the members. 
These members are: Robert L. Moore, 
vice-chair, J. Dudley Goodlette, William 
Nussbaum, Robert J. Pleus, Jr., Joseph 
L. Schwartz, and Neal A. Sivyer. In 
addition, Professor Mandell Glicksberg 
of the University of Florida serves as 
the committee’s academic liaison, and 
is an indispensable member. As usual, 
Bar committee coordinator Rosalyn 
Scott has willingly performed every 
task requested and has been essential 
to the function of the committee. 


JAMES C. CONNER, JR. 
Chair 


Civil Procedure Rules 
On March 4, 1991, the Rules of Civil 
Procedure Committee presented to the 
Florida Supreme Court proposed amend- 
ments to the standard interrogatories. 
The proposal is to repeal Forms 1 and 
2 of the current standard interrogato- 
ries and to adopt general personal in- 
jury negligence interrogatories to be 
directed to the plaintiff and the defen- 
dant, along with specialized standard 
interrogatories to be used to supple- 
ment the general personal injury negli- 
gence interrogatories in cases involving 
medical malpractice and automobile neg- 
ligence. There was vigorous opposition 
from the Bar to the medical malpractice 
supplemental interrogatories. The court 
has not yet ruled on the proposals. 

In an attempt to prepare for the end 
of the four-year cycle, which will occur 
during the next fiscal year, the Rules 
of Civil Procedure Committee met four 
times this year. The internal rules of 
the committee require it to consider in 
concept any proposal for changes to the 
Rules of Civil Procedure made by any 
member of The Florida Bar or the lay 
public. Many proposals were rejected 
by the committee. Some were rejected 
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summarily and some were rejected only 
after considerable study by subcommit- 
tees and considerable deliberation by 
the full committee. After a great deal 
of study by a subcommittee and long 
debate by the full committee, several 
proposals to amend Rule 1.310 were 
rejected. The subcommittee had pro- 
posed a change to make depositions 
closed to all persons except parties and 
their counsel and deponents, unless 
opened by agreement of the parties or 
their counsel or by order of the court. 

The committee also rejected a pro- 
posal to amend Rule 1.380(a) (1) to 
allow motions to compel discovery from 
nonparties to be heard by a judge in the 
location of the deposition, rather than 
requiring such issues to be heard by the 
judge presiding over the action. The 
committee rejected eight proposal to 
change the definition of “at issue” in 
Rule 1.440 so as to allow the court more 
latitude in setting cases for early trial. 
After extensive and wide-ranging 
considerations by a subcommittee for 
changes in the rules governing the use 
of expert witnesses, the committee re- 
jected any change in the way in which 
expert witnesses must be disclosed. The 
committee rejected a proposal to sug- 
gest bifurcation of any action under 
F.S. Ch. 61. 

The committee also rejected a pro- 
posal to change the words “demand” 
and “demanded” in Rule 1.110 to “re- 
quest” and “requested,” for the purpose 
of reducing litigation. Another proposal 
to allow any witness to decide to have 
his testimony presented by videotape, 
rather than personal appearance, was 
rejected by the committee. And also 
rejected by the committee was a pro- 
posal to amend Rule 1.340 to allow 
interrogatories to be propounded and 
answered by using a computer disc. The 
committee believed that using a com- 
puter disc to propound and answer 
interrogatories is permitted under the 
current rules by agreement of counsel 
and that the current variety of com- 
puter hardware and software would 
make such a proposal unworkable ex- 
cept by agreement. 

There were many proposed amend- 
ments to the Rules of Civil Procedure 
approved by the committee this year. 
These will be presented to the Florida 
Supreme Court at the end of this four- 
year cycle, which occurs during the 
next fiscal year. Of course, these pro- 
posed amendments have no effect until 


Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“TL will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
certs; 


“| will not counsel or maintain any 
sult or proceeding which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“tL will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay any person’s cause for lucre 
or malice. So help me God.” 
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and unless approved by the Florida 
Supreme Court. 

The committee approved an amend- 
ment to Form 1.907 Continuing Writ 
of Garnishment to provide that the 
garnishee “may” collect administrative 
costs, rather than “shall” collect such 
costs. The committee also approved an 
amendment to Rule 1.611(a). This amend- 
ment requires financial affidavits to be 
filed and served with all applications 
for financial relief in dissolution cases 
and by all respondents to such applica- 
tions within specified times. The com- 
mittee also approved an amendment to 
Rule 1.611(c) (3) to allow use of affida- 
vits to corroborate residency in all 
dissolution cases in which residency is 
not a contested issue. 

The committee also approved amend- 
ments to Rules 1.490(e) and (h). The 
amendment to subdivision (e), if adopted 
by the court, will require “written” 
consent of parties before an action may 
be referred to a master and also pro- 
vides that once given, that written 
consent may not be withdrawn. The 
amendment to subdivision (h) provides 
for cross-exceptions to be filed and for 
transcripts which are to be used at a 
hearing to be furnished to other parties 
before the hearing. The committee also 
approved an amendment to Rule 
1.491(b) to delete from the scope of that 
rule non-Title IV D proceedings. Fi- 
nally, the committee approved some 
amendments to standard interrogato- 
ries Form 3 which are to be used in 
dissolution of marriage actions. 

The proposed amendments approved 
by the committee during this past year, 
together with those approved by the 
committee during the previous two 
years, will be presented to the Florida 
Supreme Court during the upcoming 
fiscal year. When presented to the 
court, all proposed amendments will be 
published in The Florida Bar News 
prior to oral argument before the court. 
The proposed amendments will also be 
considered by the Board of Governors 
of The Florida Bar prior to oral argu- 
ment to the court. 


JUDGE Wayne L. Coss 
Chair 


Clients’ Security Fund 

Nearing the close of fiscal year 1990- 
91, the Clients’ Security Fund Commit- 
tee finds itself at difficult crossroads to 
the future. If claim payments continue 


at the current level, the fund will be 
insolvent in the near future. 

In order to prevent this from happen- 
ing, change must take place. The Budget 
Committee of The Florida Bar has 
advised that increased funding is not 
feasible at this time. After a history of 
being able to pay all valid claims at the 
maximum allowable rates, the commit- 
tee will now have to review claim 


payment procedures. 

A subcommittee is considering 
changes to operations and amounts of 
payments, while at the same time work- 
ing to preserve the principles and 
purposes of the fund. Unfortunately, 
as available funds are limited, claim- 
ants may receive less than full recovery 
up to the payment limits. 

The committee is investigating pre- 
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ventive measures to reduce the number 
of claims filed with the fund, such as 
bonding of attorneys acting as fiduciar- 
ies, bonding of trust accounts, and the 
implementation of a program to aggres- 
sively seek third-party recovery on 
claims paid by the fund. 

The committee is proud of its work 
and we each enjoy great satisfaction 
when approving claims to the deserv- 
ing. We also get too real a view of the 
shocking actions of the few which made 
the creation of the fund necessary. 

At the close of fiscal year 1990-91, the 
Clients’ Security Fund Committee will 
have held three meetings (October 1990, 
February 1991, and June 1991). 

As of March 31, 1991, the fund had 
received 210 new claims. Seventy-three 
claims have been paid, totaling over 
$934,184. Twenty-one others have been 
approved for payment totaling over 
$172,470, which will bring the total 
amount paid since the fund’s inception 
to just over $5 million. Ninety-four 
claims were denied compensation, of 
which six were without prejudice. Four 
were withdrawn. 

Ninety-three claims were considered 
at the October meeting, and 86 were 
considered at the February meeting. 


RICHARD MELLMAN 
Chair 


Computer Law 

The Computer Law Committee 
pressed forward on several fronts this 
year. We completed our first mediation 
training course for The Florida Bar 
Computer Mediation Program. Law- 
yers in our state are beginning to 
include mediation clauses in computer 
contracts they are drafting, and specify- 
ing that the rules and procedures of the 
program will apply. We have received 
inquiries from other states about our 
program, indicating that the program 
has received some national attention. 
Chris Caswell, one of our committee 
vice-chairs, is to be congratulated for 
his success in getting this program off 
the ground. 

Our committee’s newsletter has broad- 
ened in scope and in its audience, 
serving not only computer lawyers but 
the computer industry as well. We 
changed the name of our publication to 
Computer Law and Business Newsletter 
to reflect these changes. Joel Rosenblatt 
edits this publication and is to be 
commended for its high quality. 
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Under the leadership of former Chief Justice Alan Sundberg, the Bench-Bar Commission held 


hearings around the state. 


Over 100 people attended our com- 
mittee’s seminar held at the 1990 an- 
nual meeting of The Florida Bar in 
Miami. The seminar, which we cospon- 
sored with the Practice Management 
Section, discussed computer contract- 
ing and litigation, computer crimes, 
and the use of computers in litigation. 
Computer vendors displayed and dem- 
onstrated their products at the conclu- 
sion of the seminar. Ike Iaconis, a 
vice-chair of our committee, organized 
the program and developed its curricu- 
lum. Iaconis is organizing our 1991 
annual meeting seminar as well, so we 
are confident that the committee will 
be presenting another superior -pro- 
gram this year. 

We began three new projects this 
year. First, we are surveying Florida 
attorneys to determine the types of 
computer litigation support programs 
that are being used. Results should be 
published in The Florida Bar Journal. 
Second, we are attempting to identify 
computer contracting standards. This 
information should be helpful to both 
computer law transactional attorneys 
and litigators. 

Finally, the committee is studying 
whether there should be board certifica- 
tion in computer law. As part of that 
study, we are looking at standards that 
should apply for such certification. As 
each of the projects is in their early 
stages, the committee will have more 
to report on next year. 


GEORGE DONOVAN CONWELL, JR. 
Chair 


Consumer Protection 

The Consumer Protection Law Com- 
mittee had a very productive year. The 
purpose of the committee is to study 
Florida’s consumer protection laws and 
to seek to strengthen them whenever 
necessary. The committee also serves 
to help educate both the public and the 
Bar in this area. 

The committee’s primary area of fo- 
cus this year was the Florida Call-a- 
Law Program. Call-a-Law is a library 
of recorded messages on a variety of 
basic legal topics such as divorce, wills, 
landlord and tenant laws, and con- 
sumer credit that the public can access 
with a push-button telephone by calling 
(904) 561-1200. The tapes are designed 
to provide the citizens of Florida with 
basic legal information, to inform the 
public of their legal rights and responsi- 
bilities, and to educate the public as to 
when and if an attorney should be 
consulted. The recorded messages are 
one to three minutes in length capsuliz- 
ing 51 different areas of the law. The 
tape scripts were prepared by various 
committees and sections of The Florida 
Bar and by members of the Consumer 
Protection Law Committee. Call-a-Law 
was first implemented on July 1, 1990, 
in Leon County only, in order to gauge 
the public’s reaction and to work out 
any bugs in the system. Call-a-Law was 
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well-received by the Tallahassee media 
and, on September 5, 1990, Call-a-Law 
was publicized statewide. The state- 
wide media response was also very 
good. As of April 1, 1991, over 24,000 
people have called Call-a-Law. In No- 
vember of 1990, the Bar implemented 
an eight-week statewide radio cam- 
paign to publicize Call-a-Law. The ra- 
dio campaign was very successful, and 
the number of calls received increased 
dramatically. The committee will re- 
view the Call-a-Law scripts after the 
1991 Legislative Session and update 
them accordingly. 

The committee’s second area of focus 
was on publishing articles in the Bar 
Journal. Committee meniber Ray In- 
galsbe wrote an article concerning Flor- 
ida’s New Car Lemon Law published 
in the October 1990 Journal, and com- 
mittee member Michael Flynn co-wrote 
an article with Nova law student Co- 
lette Farley concerning Florida’s De- 
ceptive and Unfair Trade Practices ap- 
pearing in the April 1991 issue. 

Committee members also helped draft 
and introduce a used car buyer protec- 
tion bill in the Florida Legislature 
during the 1991 session. 

At its June meeting in conjunction 
with the Bar’s annual meeting, the 
committee will establish its goals for 
the 1991-92 Bar year, and develop a 
continuing legal education seminar for 
the upcoming year. 


E. McRar 
Chair 


Continuing 


Legal Education 

The 1990-91 CLE Committee spent 
a portion of its year wrestling with the 
challenge of declining registrations and 
decreasing revenues. Analysis reveals 
that underlying causes are the current 
economic situation, increased competi- 
tion from other CLE providers in the 
state, and the beginning of fulfilled 
three-year mandatory requirements. 
Other states and CLE organizations 
around the country, including national 
providers such as PLI and ALI-ABA, 
face similar problems. 

To respond to these issues, the com- 
mittee held a long-range planning re- 
treat October 12-13, 1990, on Longboat 
Key and addressed key issues in three 
major areas: finance, marketing, and 
program quality. Three retreat subcom- 
mittees were charged with developing 


It has been a 

productive year with 
the presentation of 

over 90 seminars 
with approximately 
19,000 registrations, 
and the publication 

of 22 manuals, 
supplements, and 
pamphlets 


specific recommendations for these ar- 
eas which was to be considered by the 
full committee at its spring meeting in 
Key West May 3-4, as this report goes 
to press. 

Our three standing subcommittees, 
programs, publications and special pro- 
jects/planning, have had ambitious agen- 
das this year. The Programs Sub- 
committee, chaired by John Edward 
Alley, has carefully monitored the qual- 
ity of over 90 seminars presented dur- 
ing 1990-91 in more than 400 locations. 
John’s subcommittee spent a great deal 
of time working with the sections to 
approve their budget requests for the 
1991-92 programming year. As regis- 
tration figures level off after the third- 
year cycle of CLER reporting, the com- 
mittee is reviewing the three-year mas- 
ter plan and encouraging sections to 
join forces and reduce the overall num- 
ber of course offerings through co- 
sponsorship or combining similar semi- 
nars. The subcommittee is also consid- 
ering a method to integrate more ad- 
vanced seminars into our present 
curriculum. The subcommittee has 
drafted a policy proposal which has 
been referred to the council of sections 
for comment. 

Special Projects Subcommittee, 
chaired by Judge Martin Kahn, consid- 
ered such items as licensing arrange- 
ments with the national satellite CLE 
providers and a satellite uplink system. 
The subcommittee continued to study 
the effectiveness of our new speaker 
training program. During the last three 
years, with the help of subcommittee 
members Mike Richmond, Minnette Mas- 
sey, and Jeffrey Barker, a method for 


training speakers has been developed 
by the preparation of a 20-minute 
speaker training videotape accompa- 
nied by an actual “dress rehearsal” of 
speakers who have an opportunity to 
see themselves on camera before the 
live course presentation. These sessions 
have been successful in improving the 
quality of course presentations because 
lecturers have an opportunity to im- 
prove their speaking delivery in ad- 
vance. The committee hopes to increase 
participation through issuing “certifi- 
cates of completion” for lecturers who 
participate in the training program. 

Richmond served as chair of the 
Publications Subcommittee which un- 
dertook such projects as “Action Guides,” 
modeled after a project of California 
CLE. Action guides are brief publica- 
tions in the form of checklists on topics 
such as real estate closings, bankruptcy 
filings, etc. A bankruptcy action guide 
is being published this year as a pilot 
project. The subcommittee continued its 
primary responsibility of evaluating all 
CLE publications to determine which 
manuals should be supplemented or 
revised and continued to evaluate meth- 
ods to provide forms on computer disks 
and to develop forms for various areas 
of practice. 

It has been a productive year for the 
committee with the presentation of over 
90 seminars with approximately 19,000 
registrations and the publication of 22 
desk manuals, supplements, and rules 
pamphlets. I have enjoyed my term as 
chair of this important committee and 
appreciate the support I have received 
from our committee members and the 
Bar leadership. 


C. DAVELL 
Chair 


Criminal 


Procedure Rules 

The Criminal Procedure Rules Com- 
mittee dealt with many issues this 
year. In several areas, action was re- 
quired as a result of decisions of the 
Supreme Court which touched on the 
procedural rules. 

The Conference of Circuit Judges had 
established a Sentencing Disposition 
Forms Committee to review many of 
the forms currently in use in the crimi- 
nal justice system, including Rule 3.986. 
Upon the request of the Supreme Court, 
the Criminal Procedure Rules Commit- 
tee reviewed the suggested changes. 
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The committee recommended certain 
gender-neutral language and possible 
alternative language in many forms. 
The committee report was furnished to 
the Supreme Court which currently has 
the matter under consideration. 

The committee, at the request of the 
Rules of Judicial Administration Com- 
mittee, considered the implementation 
of time standards for certain post- 
conviction matters. Considerable time 
and discussion was expended on this 
issue, with the ultimate decision that 
such time standards should not be 
implemented. This recommendation was 
conveyed to the Judicial Administration 
Committee. 

As a result of the decision in C.S. v. 
Brown, 553 So.2d. 317 (Fla. lst DCA 
1989), it was necessary to amend R. 
Crim. P. 3.130(a), and the corollary 
rule, 3.131(j), to deal with juveniles who 
had been or were being held in deten- 
tion and were thereafter informed 
against or indicted as adults. Recogniz- 
ing that juveniles were frequently not 
advised of the adult charges, the pro- 
posed rule changes require that if a 
child is in detention, the child shall be 
brought to a first appearance within 
24 hours of the filing of the indictment 
or information. In those cases in which 
a juvenile had been released from cus- 
tody prior to the filing of adult charges, 
the committee proposed that notices to 
appear be issued to the child upon 
release to alleviate the necessity of 
rearresting the child. 

Additionally, action was required to 
amend R. Crim. P. 3.370(b). The cur- 
rent rule permitted a jury to separate 
once deliberations had begun. As the 
Supreme Court has determined that 
such a practice is unacceptable in both 
capital and noncapital cases, the pro- 
posed new rule states that absent 
exceptional circumstances or emergency, 
accident or other special necessity or 
unless sequestration is waived by both 
the state and the defendant, once the 
jury has begun deliberations, it may 
not separate. 

The committee expressed concern that 
the burden on smaller counties and 
circuits to sequester noncapital jury 
panels could constitute considerable fi- 
nancial hardship and could present 
logistical problems. However, as the 
Supreme Court had definitively stated 
the law, the rule had to be amended to 
conform to the court’s position. 

The amendments to Rules 3.130(a), 


The committee 
considered the 
implementation of 
time standards for 
certain post- 
convention matters 
but decided against 
implementation at 
this time 


3.131(j), and 3.370(b) have been pre- 
sented to the Board of Governors and 
upon its concurrence, will be argued to 
the court. 

A housekeeping matter involving R. 
Crim. P. 3.390(d) was dealt with by the 
committee. The current rule reads that 
“No party may assign as error grounds 
of appeal the giving or the failure to 
give an instruction. . . ” The language 
as currently written is incomprehensible 
and the proposed change will provide 
that “No party may assign as error the 
giving or the failure to give an instruc- 

Among other actions, the committee 
rejected proposals to amend the oath 
given to jurors and to require that all 
witnesses be given the option of testify- 
ing by way of videotaped deposition; 
deferred action on additional changes 
to the judgment and sentence forms 
subject to a request by the Supreme 
Court to review these forms; and con- 
sidered the possible effect of the crimi- 
nal procedure rules of suggested legisla- 
tive amendments to F.S. §916. 

The committee is currently in the 
process of reviewing the forms dealing 
with sealing and expunction of records 
in order to conform them to current 
statutory provisions. 

It should also be noted that subse- 
quent to the committee’s report for the 
1989-1990 Bar year, the committee 
argued its position on a change to Rule 
3.133(b) before the Supreme Court. On 
January 18, 1991, the Supreme Court 
issued its ruling in In re: Amendment 
to Florida Rules of Criminal Procedure— 
Rule 3.133(6)(6) (Pretrial Release). The 
amended rule provides that if a defen- 
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dant in custody has not been formally 
charged by the 30th day, the court shall 
order the defendant’s release on the 33d 
day unless charges are filed by that 
date; upon good cause shown, the court 
shall order release on the 40th day 
unless formal charges are filed by that 
date. No individual shall remain in 
custody beyond 40 days unless formally 
charged. Additionally, the rule has been 
renumbered as Rule 3.134 and takes 
effect April 1, 1991. 


JUDGE CLAIRE K. LUTEN 
Chair 


Delivery of 


Legal Services 

During the 1990-91 Bar year, the 
Delivery of Legal Services Committee 
has focused its attention primarily on 
two important matters: transition from 
its status of a standing committee of the 
Bar to a standing committee of the 
Public Interest Law Section and its 
study of the work of The Florida Bar/ 
Florida Bar Foundation Joint Commis- 
sion on Legal Services to the Indigent. 

The committee voted at its meeting 
in September 1990, to merge into the 
Public Interest Law Section. Although 
the merger is not scheduled to be 
effective until the summer of 1991, the 
committee began meeting with the sec- 
tion in November 1990 and has contin- 
ued throughout the Bar year to coordi- 
nate its activities closely with those of 
the section and to participate in delib- 
erations of the section’s executive coun- 
cil. As a result of this transition work, 
the committee expects a smooth merger 
into the section this summer. The mem- 
bers of the committee would like to 
express their thanks to John Schaefer, 
chair of the Public Interest Law Sec- 
tion, for his invaluable assistance in the 
transition. 

Occupying the bulk of the commit- 
tee’s attention this year has been study 
and response to the work of The Florida 
Bar/Florida Bar Foundation Joint Com- 
mission to the Indigent. This work 
logically follows the committee’s study 
in response to the D’Alemberte petition 
the previous year. The work has focused 
primarily on the recommendations of 
the joint commission regarding pro bono 
services and has included communicat- 
ing concerns of the committee to the 
commission while its report was in 
draft stages. When the final report 
came out, the committee voted to sup- 
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port Recommendation 24 (voluntary pro 
bono legal services) in its entirety, 
except that the committee felt that the 
“buy-out” provision be tied to attorney 
compensation instead of a flat rate for 
all. The committee would especially like 
to thank David Tucker and Kent 
Spuhler for their work on this project. 
For the future, the committee looks 
forward to continuing its work in the 
section and to remaining involved with 
the Bar’s efforts to enhance the provi- 
sion of pro bono legal services to the 
poor. In addition, the committee hopes 
to focus increased attention on reduced- 
fee and low-fee panels to better meet 
the needs of other lower income groups. 


E. DIANE CLARK 
Chair 


Disability Law 

The Disability Law Committee will 
become part of the Public Interest Law 
Section in 1991. It should be able to 
function well within the section as a 
committee and with the strengths and 
stability section status provides within 
the Bar structure. The committee com- 
pleted a constructive year. 

Again, in 1990-91, the issue at the top 
of the committee’s agenda was guardi- 
anship. The 1990 Florida Legislature 
amended the 1989 Guardianship Re- 
form Act and created significant discus- 
sion regarding the impact of the amend- 
ments. Proponents of the 1989 law 
believed the 1990 amendments weak- 
ened individual protection. Accordingly, 
the committee assisted in gaining spon- 
sors and having introduced legislation 
to create the Guardianship Oversight 
Committee. The Guardianship Study 
Commission that met and recommended 
the original Guardianship Reform Act 
of 1989 had suggested creation of the 
overview mechanism, but the legisla- 
ture had left it out of the earlier 
proposals. 

The committee believes that the over- 
sight committee will be able to assess 
the strengths and identify any weak- 
nesses in the statutes at this time. In 
addition, the oversight committee will 
determine if the guardianship systems 
that have been endorsed are working. 
The committee worked with members 
of the Real Property, Probate and Trust 
Law Section, the Commission on the 
Elderly, the Florida Supreme Court’s 
administrative staff, and The Florida 
Bar staff to get the legislation intro- 


duced. We will continue working to- 
gether until we have guardianship stat- 
utes that meet the needs of Florida’s 
disabled and other vulnerable citizens 
and have the support of those practition- 
ers working with the rights and 
requirements on behalf of their clients. 
Members Leo Plotkin and Russ Carlisle 
have continued to take the lead on 
guardianship issues. 

The Office of the Public Guardian 
was improved during the last year and 
the committee supported those improve- 
ments. The committee continues to sup- 
port the expansion of the Office of the 
Public Guardian into other circuits. In 
the 17th Judicial Circuit, a move is 
underway to move the Office of the 
Public Guardian from within the bosom 
of the court to the status of a private 
nonprofit corporation with a community- 
based board in hopes that the program 
will continue to expand and improve. 

The committee’s chair served an Gov- 
ernor Lawton Chiles’ Transition Task 
Force on Social Services. She and other 
members of the committee have been 
actively involved in the process during 
the transition from the Martinez to the 
Chiles administration. Mark Buchbin- 
der, a member of the committee, pre- 
pared a comprehensive report on the 
plight of the homeless that became part 
of the support materials submitted with 
the task force’s report. 

Peter Sleasman chaired a subcom- 
mittee that drew the spotlight to an 
issue created by a U.S. Supreme Court 
decision involving mentally retarded 
capital offenders and the death penalty. 
As a result of the work of his committee 
and other interested parties, legislation 
is now pending in the Florida Legisla- 
ture that establishes a procedure for 
deciding if a capital offender is mentally 
retarded prior to final sentencing. If a 
finding of mental retardation is estab- 
lished, life imprisonment will be im- 
posed. 

The Disability Law Institute estab- 
lished at the Shepard Broad Law Cen- 
ter of Nova University is directed by 
committee member Fran Tetunic. The 
institute works with Nova’s schools and 
Nova’s handicapped rights project to 
provide student writers, editors, and 
advocates for the committee’s Disability 
Law Manual. 

The committee has worked in con- 
junction with The Florida Bar Commis- 
sion on the Elderly to support and 
oppose several policy issues important 


to both constituent groups. A 1991-92 
CLE course is being planned and has 
been funded within the Public Interest 
Law Section for disability law purposes. 

The committee spent most of the 
winter meeting on issues important to 
include in the final report of the Gover- 
nor’s Transition Task Force on Social 
Services. A mini public hearing oc- 
curred that chronicled the impressions, 
complaints, and critiques of the Depart- 
ment of Health and Rehabilitative Serv- 
ices, Florida’s school system, and De- 
partment of Labor (Vocational Reha- 
bilitation), and others. 

The committee appreciates the watch- 
ful nature of Doraine Teloh of The 
Florida Bar staff, who kept us on our 
toes. Thank you for your support during 
the past year! 

The committee members are looking 
forward to the committee’s inclusion in 
the Public Interest Law Section and 
places all of those on notice—watch 
out, here we come! We are small, but 
committed, and you will know it when 
we arrive. 


Marcia BEACH 
Chair 


Elderly 


The Committee on the Elderly during 
this past year continued and strength- 
ened its current programs and initiated 
certain new ones. 

One of the committee’s important 
goals is to provide information to the 
state’s elderly. The committee’s “Let’s 
Get Acquainted” program continues to 
provide important information to eld- 
erly citizens on Bar services, the avail- 
ability of legal and other assistance 
programs, and various substantive law 
issues. Committee members and other 
attorneys give presentations to elderly 
groups throughout the state. Vice- 
chairs Chris Vogel and Dekle Day, and 
committee member Charlotte Brayer 
have been instrumental in making the 
program a success. Similarly, commit- 
tee member David Glant has been in 
charge of publishing articles in local 
senior citizen newspapers to inform 
elderly citizens on important issues. 

Because of the growing elderly popu- 
lation, the committee has promoted the 
establishment of local bar committees 
on the elderly. Such committees have 
been established in Collier and Duval 
counties and are being considered in 
Pinellas County. Committee members 
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Christina Ippolito and John Ryan have 
been involved in these efforts. 

The committee continues in its efforts 
to educate members of the Bar by 
preparing articles for publication in The 
Florida Bar Journal, as well as in local 
Bar publications. Committee member 
Charles Heim has coordinated these 
efforts. 

Through the Legislative Subcommit- 
tee, and its chair, Ira Weisner, the 
committee monitors and gives advice 
to other attorneys, elderly citizens, and 
legislators on legislative issues of inter- 
est to elderly citizens. 

The committee also provides assis- 
tance and support for the Legal Hotline 
for Older Floridians, which is managed 
by member Maria Soto. The hotline is 
a statewide, toll-free telephone service 
for citizens over the age of 60 who can 
talk to an attorney about specific legal 
problems free of charge. 

Finally, the committee has recently 
established a subcommittee on ethics 
which will address modernizing the 
ethical rules for attorneys in dealing 
with elderly and incapacitated clients 
as well as helping other professional 
organizations develop ethical rules in 
dealing with their elderly customers. 
Committee member Robert Heyde is 
spearheading these endeavors. 

The committee worked in depth with 
the Bar’s Commission on the Elderly 
during the past year and will be instru- 
mental in implementing many of the 
commission’s recommendations in the 
future. The committee also will work 
with the Real Property, Probate and 
Trust Law Section to coordinate efforts 
on elder law issues. 

Effective July 1, 1991, the Committee 
on the Elderly will become the Elder 
Law Section. This is an important 
development for the committee in that 
it provides the opportunities and re- 
sources not previously available in or- 
der to better meet its goals of educating 
Florida’s elderly citizens about their 
legal rights and of informing members 
of the Bar of the legal needs of the 
elderly. All of the foregoing projects will 
be continued and advanced by the new 
Elder Law Section. In addition, the new 
section will have a special division 
dealing with the needs of senior attor- 
neys. The goal of the senior lawyers’ 
division will be to provide assistance 
and counseling to retired or retiring 
attorneys aged 60 or over. 

We invite all members of the Bar who 


are interested in elder law issues, either 
from the standpoint of private law 
practice or public service, to join the 
section. Also, attorneys who are age 60 
or over are also invited to join to take 
advantage of the senior lawyers serv- 
ices that the section will be providing. 


JOSEPH W. NICHOLSON RUGG 
Chair 


Eminent Domain 

The year for the Eminent Domain 
Committee was largely devoted to edu- 
cational pursuits. Seminars regarding 
attorneys’ fees, business damages, in- 
verse condemnation, and recent statu- 
tory changes were well-attended and 
favorably-received. Members were also 
introduced to key Department of Trans- 
portation personnel. 

A major attempt this year was to 
achieve a balanced presentation of is- 
sues from both the perspective of the 
condemnor, as well as the condemnee. 
It was unanimously agreed that the 
Eminent Domain Committee should re- 
quest the Bar not to limit its size, since 
the chief goal of the committee is con- 
tinuing education in the field. 


S. W. Moore 
Chair 


Federal 


Court Practice 

The Federal Court Practice Commit- 
tee was established and organized in 
the fall of 1990. Florida Bar President 
James Fox Miller appointed Bruce Al- 
exander Minnick to serve as the new 
committee’s founding chair, and also 
appointed Donald I. Bierman to serve 
as founding vice-chair. 

The committee immediately estab- 
lished three subcommittees, in order to 
deal with committee business arising 
within the different jurisdictions of each 
of the three federal district courts pres- 
ently sitting in Florida. The founding 
subcommittee chairs are Harry F. Chiles 
(Northern District); Edward A. White 
(Middle District); and Sheryl Lowen- 
thal (Southern District). Gerry Rose is 
The Florida Bar’s staff liaison to the 
committee. 

The committee’s charter membership 
consists of some 50 Florida attorneys, 
all of whom are members in good 
standing of at least one federal district 
court in Florida; and all committee 
members are encouraged to maintain 
an active practice in the federal courts 
during their terms. 

The committee first met in organiza- 
tional session in January 1991, at the 
midyear meeting in Miami. Miguel 


The Florida Bar Commission on Children sponsored a successful lobbying campaign and 


raised funds to help children. 
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Cortez, clerk of the 11th Circuit Court 
of Appeals, was our guest speaker at 
the Miami meeting. The full committee 
also heard, debated, and passed two 
resolutions at the meeting, both of 
which have been presented to the Board 
of Governors. 

The first resolution concerned the 
pending adoption of a new local rule in 
the Middle District, which the commit- 
tee opposes; the Board of Governors has 
deferred action on that resolution until 
its May 1991, meeting. 

The Board of Governors has adopted 
the committee’s other resolution, call- 
ing upon the President of the United 
States, and Florida’s congressional dele- 
gation in the U.S. Congress, to take 
appropriate and immediate action to 
fund, nominate, confirm, and appoint 
qualified jurists to the several federal 
district court vacancies in Florida, as 
authorized by the Civil Justice Reform 
Act of 1990. 

The committee is currently consider- 
ing other resolutions and proposals re- 
garding the creation of a fourth federal 
court district in Florida; organizing, 
supporting, and conducting one or more 
federal court practice seminars in Flor- 
ida; publishing and updating the local 
rules in each federal district; and other- 
wise assisting all of the Bar’s members 
who practice in the several federal 
courts in Florida. 

Judge Susan Black, chief judge of the 
United States District Court for the 
Middle District of Florida, has recently 
proposed a plan to split the Middle 
District equally, into two separate dis- 
tricts, one to be named the eastern 
district, and the other called the west- 
ern district of Florida. The committee 
supports this concept; and the Board of 
Governors will consider Judge Black’s 
proposal at their May 1991 meeting in 
Boca Raton. 

Efforts are also underway to coordi- 
nate, support, and perhaps sponsor one 
or more continuing legal education semi- 
nars each year in each federal district. 
All interested lawyers are invited to get 
involved in this needed effort. 

Finally, the local rules for each fed- 
eral district court are being reviewed 
by the respective subcommittees; and 
the full committee is investigating the 
possibility of publishing and then up- 
dating all the local rules in one volume, 
perhaps with helpful annotations writ- 
ten by experienced practitioners. 

The committee invites all interested 


lawyers to assist in these important 
projects. 

The next meeting of the full commit- 
tee will be in Orlando, at the annual 
meeting site, on June 2, 1991; all 
interested lawyers are invited to at- 
tend. 


Bruce A. MINNICK 
Chair 


Individual Rights 
and Responsibilities 

The committee’s most significant long- 
term decision during the past year has 
been the decision to become a standing 
committee of the Public Interest Law 
Section. The committee will have the 
ability to elect its chair, who will ap- 
point a vice-chair, secretary, and sub- 
committee chairs. 

The members of the committee have 
been enthusiastic about joining PILS. 
Those who have not done so are re- 
minded that section membership is a 
requirement, and that those funds are 
necessary to the operation of the section 
and the work of the committee. 

The committee has been meeting 
with the section committees, and will 
continue to meet in conjunction with 
the section on June 26 at the Marriott 
Orlando World Center. Members are 
urged to attend other PILS meetings, 
including the executive council meeting 
and the general meeting June 27. On 
June 26, a new chair will be elected and 
committees will decide on their projects 
for the coming year. Subcommittees 
will be equal rights under the law, PILS 
liaison, gay rights/AIDS, legislation, 
economic and human rights, and first 
amendment issues. 

Questions currently being considered 
by the subcommittees for a report in 
June include a proposed law which 
would require that physicians treating 
HIV-positive patients to report their 
identity to the state and, possibly, sex- 
ual partner contact-tracing. The com- 
mittee has taken a position against 
such legislation, feeling that such re- 
quirements would be harmful to Flor- 
ida’s currently high voluntary testing 
rate, and that the millions of dollars in 
question would better be spent on AIDS 
education. The committee has supported 
proposed legislation to ban discrimina- 
tory membership practices in private 
clubs. The committee will be asked to 
take a position on proposed legislation 
which would limit an employer’s power 
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to terminate workers unfairly, and legis- 
ation which would create a right to 
die. The committee will be asked to 
renew its recommendation for a Bar 
ethics rule proscribing discrimination 
by lawyers in their practice or workpla- 
ces, and to urge PILS to present it to 
the Board of Governors as a section 
recommendation. 

Several subcommittees will be asked 
to consider the cost of society’s current 
methods of addressing crime, both in 
terms of money and eroding individual 
rights, whether drug use could be con- 
trolled more effectively by specific edu- 
cation and treatment, and what effect 
that might have on society and crime. 
A collateral issue will be consideration 
on the effect of the diversion of law 
enforcement, prosecution, and im- 
prisonment money to education gener- 
ally and job development. 


JOSEPH JORDAN 
Chair 


Journal and News 


Editorial Board 

Staff, Board, and Publications. Pro- 
foundly rewarding for the Editorial 
Board, The Florida Bar Journal and 
News has flourished in 1990-91, led by 
its specialized staff. The staff published 
its most substantial annual directory 
(600 pages), also expanding the size of 
both Journal and News. The Board of 
Governors’ budget added art and color, 
enhancing the Journal. The Bar presi- 
dent appointed the most highly- 
qualified Editorial Board, selecting from 
among many experienced editors and 
writers seeking board membership. 
Spawned from concerted efforts, two 
professional publications have earned 
esteem for excellence from within and 
without the Bar. 

Florida Magazine Association Awards. 
The FMA honored the Journal with 
four discrete awards: 1) the Florida 
Award, recognizing publications ren- 
dering the most public service to the 
readers they serve (the March 1990 
Journal on children); 2) the Charlie 
Award, recognizing general excellence 
for the best special/show issue (the 
March 1990 Journal); 3) a silver award 
for editorial/opinion (“To Protect Our 
Children Is to Prevent Crime,” by Janet 
Reno, state attorney for the 11th Judi- 
cial Circuit); and 4) a silver award for 
the best media kit. 

Board of Governors. The BOG ap- 
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proved the report of its Program Evalu- 
ation Committee which had conducted 
a readership survey of the News and 
Journal. The survey revealed that the 
Bar membership values its publica- 
tions, rating them as accurate, objec- 
tive, timely, useful, and well-written, 
ranking them in the 93d percentile. 

The Florida Bar News. The bi-weekly 
News is the essential vehicle for com- 
munication between an integrated Bar 
and its informed membership. It pro- 
vides, e.g., notice of actions of the 
Supreme Court of Florida and of the 
Bar; amendments to bylaws and rules; 
disciplinary actions; case summary cap- 
sules; expanded pro-and-con analysis; 
and guest editorials. It furnishes a 
forum for healthy debate of issues and 
for letters of opinion. Innovative and 
invaluable, News mailing labels note 
CLER reporting dates and update re- 
corded hours earned by individual Bar 
members. Countering increased post- 
age, the News piggybacks: comprehen- 
sive CLE calendars and brochures; Bar 
meeting schedules; and committee pref- 
erence forms. The News, singular among 
state Bar publications, reconciles mem- 
bership need for objectivity with Bar 
need for communication. 

The Florida Bar Journal. The Jour- 
nal is published 10 times a year. Peri- 
odically, the Editorial Board approves 
topics for special and theme issues (e.g., 
the January 1991 special issue on eth- 
ics, guest-edited by May Cain, William 


Barbara Sanders 
Memorial Awards 
for Legal Writing 


The Florida Bar Journal gives 
cash awards annually from 
an endowment set up in mem- 
ory of Barbara Sanders by 
attorney Barrett Sanders, for- 
mer chairman of The Florida 
Bar Journal and News Edito- 
rial Board. 

The Florida Bar Journal Edi- 
torial Board screens the arti- 
cles and selects finalists for 
submission to a panel of 
judges. Judges select winners 
according to writing quality, 
substantive quality, style, and 
degree of difficulty. 


Snihur, and William Cain; and an 
upcoming theme issue commemorating 
a 20th anniversary on clinical edu- 
cation in Florida, guest-edited by Pro- 
fessor Stephen T. Maher). In pursuit of 
excellence, the Journal sponsors the 
annual Barbara Sanders Memorial Ar- 
ticle Writing Competition, generously 
underwritten by former board chair, 
Barrett Sanders. The article screening 
committee co-chairs have been Timothy 
D. Haines and Deborah M. Smoot; the 
final-selection committee co-chairs, 
Mark F. Lewis and Tammy K. Fields. 
Paul Lund received the 1990 Sanders 
Memorial Award for “Summary Judg- 
ment After Celotex, Anderson, 
Matsushita.” Former award-winning 
writers have been recognized beyond 
the state forum: Judge Thomas Sawaya, 
second-place winner in 1989, proceeded 
to win the ABA Ross Essay Contest in 
1990. 

The Directory. Published annually as 
the September issue of The Florida Bar 
Journal, the directory provides an al- 
phabetic and a geographic roster of 
attorneys. The directory is a burgeon- 
ing almanac of rules and procedures; 
legislative policy and procedure; aspira- 
tional guidelines (ideals and goals); Bar 
services and staff; sections and commit- 
tees; courts and administrative offi- 
cials; state and federal officials; legal 
aid, legal groups, and law schools; filing 
fees; service providers; and certified 
lawyers. The indispensable directory, 
fully-indexed, gives peerless meaning 
to the term “legal aid.” 

CLE Seminar. Buoyed from the posi- 
tive Bar response to former seminars, 
the Editorial Board presented its Third 
Annual Legal Writing Seminar, “Mak- 
ing a Difference: Good Writing and 
Good Practice.” held in Miami at the 
1991 midyear meeting. The CLE semi- 
nar, co-chaired by Clifford B. Shepard 
III and Timothy A. Smith, featured 
guest speakers Justice Stephen H. 
Grimes of the Supreme Court of Flor- 
ida, and attorneys Henry P. Trawick, 
Jr., Ralph A. DeMeo, and Marlyne 
Marzi Kaplan. Audiotapes, obtainable 
from the Bar, may be used for CLER 
credit. 

Publication Guidelines. Revised guide- 
lines for authors and editors, prepared 
by committee co-chairs Timothy A. 
Smith and Richard D. Connor, Jr., were 
adopted by the Editorial Board. Con- 
densed guidelines may be found in the 
Journal; complete guidelines may be 
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requested by those wishing to submit 
articles to the Journal and News. 

Summary. The board seeks ways to 
advance programs of the Bar and to 
meet the needs of a vigorous, informed 
membership. Aspiring toward that goal, 
it works with the editorial staff to 
present publications responsive to and 
worthy of Bar leadership and Bar mem- 
bership. 


MARLYNE Marzi KAPLAN 
Chair 


Judicial 


Administration Rules 

The Rules of Judicial Administration 
Committee had a very busy and produc- 
tive year. 

In recognition of the fact that over 
the past few years, the issues before the 
committee have increased significantly 
in number and complexity, the commit- 
tee at its first meeting this year, adopted 
a set of internal operating procedures. 

The procedures are uniquely tailored 
to the needs and structure of the com- 
mittee and are designed to streamline 
and standardize the process of dealing 
with issues before the committee. The 
procedures have proven quite success- 
ful in the committee’s consideration of 
several important matters. 

The committee passed a set of rules 
for certification and regulation of court 
reporters. These rules create a board of 
court reporter certification, establish 
eligibility requirements to apply for 
certification, set forth the nature of 
a testing process, and provide for ongo- 
ing regulation of court reporters after 
they are certified. 

Along with this set of rules, the 
committee approved amendments to 
Florida Rule of Judicial Administration 
2.070 to require that all court proceed- 
ings be reported by a certified court 
reporter, except in situations in which 
the chief judge of the court has entered 
an administrative order permitting cer- 
tain types of proceedings to be electroni- 
cally recorded by a person other than a 
certified court reporter. 

The proposals regarding court re- 
porter certification were argued in the 
Supreme Court of Florida in April. 

The committee also approved amend- 
ments to Florida Rule of Judicial Ad- 
ministration 2.071 that give requesting 
parties in other than criminal, delin- 
quency, and appellate proceedings the 
right to participate by telephone in 
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motion hearings set for 15 minutes or 
less except when there exists good 
cause to deny such participation. 

Concerned about the tremendous 
amount of paper filed each year in the 
Florida courts, the committee voted to 
amend Florida Rule of Judicial Admini- 
stration 2.055 to require that recycled 
paper be used for all documents filed 
with the courts. The committee believes 
that such a requirement would have a 
major positive environmental impact 
without the creation of serious prob- 
lems for the legal profession or for 
individual attorneys. 

It is expected that by the end of the 
year the committee will adopt a rule 
regarding the disqualification of judges. 
The need for such a rule has arisen from 
conflicts among various rules of proce- 
dure and statutes on the subject. Recent 
case law clarified the appropriate stan- 
dards, and the committee is, therefore, 
attempting to incorporate these stan- 
dards into one rule that will resolve the 
conflicts and apply to both civil and 
criminal cases. 

Other actions taken by the committee 
include a decision to look into the 
possibility of adopting a sanctions pro- 
vision similar to Federal Rule of Civil 
Procedure 11 and the rejection of a 
proposal to apply time standards under 
Florida Rule of Judicial Administration 
2.085 to certain motions in criminal 
cases. 

In addition, the committee has begun 
a comprehensive, overall review of the 
Florida Rules of Judicial Administra- 
tion to determine any other amend- 
ments or changes that should be sub- 
mitted during the upcoming year as 
part of the committee’s four-year cycle 
under Florida Rule of Judicial Admini- 
stration 2.130. One of the goals of the 
committee’s efforts in this regard is to 
make such changes as are needed to 
ensure that gender neutral language is 
used throughout the rules. 

The significance and the ramifica- 
tions of the matters that the committee 
dealt with made this a particularly 
interesting and rewarding year for the 
members of the committee, each of 
whom hopes that the committee’s ac- 
tions will prove to benefit both the 
members of the legal profession and the 
legal system as a whole. 


Antuony C. Musto 
Chair 


Judicial 
Administration, 


Selection and Tenure 

Over the past year, the JAST commit- 
tee has created subcommittees to focus 
on specific areas of judicial administra- 
tion, selection, and tenure. Subcommit- 
tee progress reports are as follows: 

Expediting Jury and Nonjury Trials. 
The predominant problems encountered 
in this area are nonuniformity and lack 
of communication between judges and 
attorneys. The subcommittee is gather- 
ing data to discern whether trial court 
judges would endorse the concept of 
uniform statewide pretrial procedures 
(pursuant to Rule 1.200, Florida Rules 
of Civil Procedure), in the areas of court 
case management and pretrial orders. 

Conduct of Hearings and Trials. Gen- 
erally, the subcommittee is trying to 
find a better way to conduct trials, and 
is specifically looking into the areas of 
attitudes, demeanor, and timeliness in 
the courtroom. 


Judicial Salary. The subcommittee 
recommends increased salaries for the 
judiciary in order to attract the highest 
quality judges to the bench. A written 
report was sent to the Board of Gover- 
nors for consideration. The subcommit- 
tee report contains no specific salary 
figures. 

Nonsalaried Judicial Benefits. The 
subject of sabbaticals for the judiciary 
is presently under study, as well as the 
waiver of state school tuition for judges 
and their dependents. The subcommit- 
tee will prepare data outlining the fiscal 
impact of such a recommendation. The 
subcommittee notes that the present 
economic climate suggests that a re- 
duced tuition proposal might fare better 
in a future year. 

The Nominating Process. The sub- 
committee is working on a 12-month 
timetable. Information is presently be- 
ing gathered from three sources: cur- 
rent members of the Judicial Nominat- 
ing Committee; current judges; and 
unsuccessful judicial candidates. The 
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subcommittee’s inquiry will also take 
into consideration the findings of the 
gender bias study, and the racial and 
ethnic commission report. 

Retirement. The subcommittee recom- 
mends abolition of the 70-year-old man- 
datory retirement age (and the JAST 
committee concurs with its proposal). 
The subcommittee recommends greater 
employment of retired judges, and that 
more funding be available for their 
greater employment. 

Role of the Judicial Qualifications 
Commission. The subcommittee re- 
newed its proposal for increased fund- 
ing of the JQC. Regarding abolition of 
the mandatory retirement age, the JQC 
has protection in place to deal with 
judges over 70 years of age who are no 
longer capable of effective administra- 
tion of justice. 

Election v. Appointment. The subcom- 
mittee reconfirmed its support for merit 
selection and retention. The following 
were suggested as reasons for merit 
retention’s failure in 1990: 1) lack of 
strong public interest; 2) confusion cre- 
ated by the voting rights lawsuits; 3) 
other matters were included in the 
same bill; and 4) it was an election year. 

In September 1990, Denise Prescod 
of Jacksonville addressed the JAST 
committee on the subject of single- 
member judicial districts. Lawsuits 
against the state allege that the way 
judges are selected violates an individ- 
ual’s right to equal representation. 
Duval County has a black population 
of 25 percent and only one black county 
and one black circuit judge. Leon County 
has approximately the same percentage 
black population and no black county 
or circuit judge. Single-member dis- 
tricts would accomplish greater black 
representation. 

The JAST committee this year recon- 
firmed its strong support for merit 
selection and retention, as well as in- 
creased funding of the Judicial Qualifi- 
cations Commission. 


Guy B. BAmLeEy, JR. 
Chair 


Judicial Evaluation 

The Board of Governors of The Flor- 
ida Bar has approved a model judicial 
evaluation procedure to supplement the 
longstanding model judicial poll proce- 
dure. 

The judicial evaluation procedure is 
intended to assist trial judges regarding 
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JAST agrees with 
the proposal 
abolishing the 70- 
year-old mandatory 
retirement age and 
recommends greater 
employment of 
retired judges 


their performance as judges and gives 
them some guidance on ways to im- 
prove judicial performance at the trial 
level. 

The Judicial Evaluation Committee 
continues to implement the model judi- 
cial evaluation procedure throughout 
the 20 judicial circuits in the State of 
Florida. 

The approved procedure is currently 
in place in one circuit—the 12th—and 
plans are moving forward for the adop- 
tion of the procedure in other judicial 
circuits. 

Other important matters on the com- 
mittee’s agenda include oversight of the 
model judicial poll, development of a 
model judicial procedure for evaluating 
appellate court performance, and con- 
sideration of juror surveys and review 
of juror exit evaluations. 

A complete description of the model 
judicial evaluation plan was published 
in The Florida Bar Journal, December 
1989. 


JOSEPH P. METZGER 
Chair 


Judicial Nominating 


Procedures 

The committee had a busy, produc- 
tive year. In addition to producing and 
directing its 15th institute for JNC’s, it 
undertook three new projects involving 
uniform rules, merit selection, and ori- 
entation. 

The institute, chaired by Peter Sachs, 
was held in Tampa February 22, and 
was highlighted by the participation of 
Florida Supreme Court Chief Justice 
Leander J. Shaw, Jr., who was the 


featured speaker; James Fox Miller, 
president of The Florida Bar; J. Hardin 
Peterson, general counsel to Governor 
Lawton Chiles; and Supreme Court 
Justice Rosemary Barkett, who served 
as a panelist. 

A panel discussion, The Profile of a 
Great Judge, moderated by Circuit 
Judge George Shahoud and consisting 
of five Supreme Court, district court of 
appeal, circuit, and county judges, was 
lively and informative. A second panel, 
The Professional Approach of JNC’s, 
moderated by Board of Governors com- 
mittee member Mike Easley, addressed 
the ethical considerations involved in 
serving on a JNC. 

Mr. Peterson outlined the gubernato- 
rial appointment process from his per- 
spective as the governor’s general coun- 
sel, stressing that every effort will be 
made to appoint those most highly 
qualified. He further stated that he will 
be easily accessible to those wishing to 
discuss particular appointments, or the 
process in general and, to prove his 
sincerity, gave both of his Tallahassee 
telephone numbers to the audience. 

Chief Justice Shaw, in his address, 
“Minority Representation From the 
Bench,” issued a challenge to the com- 
mittee to review the recently-issued 
report and recommendations of the Flor- 
ida Supreme Court Racial and Ethnic 
Bias Study Commission and to take 
action if the committee deems it appro- 
priate. 

During the year, the committee, 
through its Board of Governors liaison, 
Mike Easley, has lobbied the legislature 
and the governor’s office to enact legis- 
lation to provide for enforcement of 
compliance with the uniform rules of 
procedure for the circuit, DCA, and 
Supreme Court JNC’s. 

In February, Mr. Easley and Chair 
John Remsen, testified before a House 
subcommittee in support of merit selec- 
tion and retention of trial judges. In the 
event the issue is submitted to the 
voters of Florida, the committee, through 
its membership and the 26 JNC’s 
throughout Florida, would provide a 
nucleus for educating the voters on the 
issue. 

Finally, the committee is taking steps 
to implement a program of “miniorien- 
tations” for new JNC members through- 
out the state. A trial orientation was 
given to the new 15th Circuit JNC 
members and was enthusiastically re- 
ceived. It is felt that such a program 
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will be extremely useful to the process 
in the future. 


JOHN L. REMSEN 
Chair 


Juvenile Court Rules 

The Juvenile Court Rules Committee 
has had a very busy year, completing a 
three-year process of redrafting all of 
the Rules of Juvenile Procedure. This 
has been a major undertaking by all 
active members of the committee. The 
proposed changes were submitted to the 
Supreme Court in September, 1990. 
Oral arguments were heard on March 
4, and we are waiting for the court’s 
ruling. 

All of the rules were edited for style 
and to make them gender neutral. 
Additionally, they were reorganized and 
renumbered and new sections were 
added to conform to the organization of 
F.S. Ch. 39. 

Some of the significant changes within 
the delinquency section include a new 
discovery rule similar, in some respects, 
to the criminal rule. The rule allows for 
videotaping of child victims and wit- 
nesses upon the request of any party, 
and prohibits the attendance of the 
defendant unless ordered by the court. 
Another rule amendment provides a 
mechanism for notice for detention ar- 
raignments. The clerk may provide no- 
tice by phone, mail, or telegram. The 
present rule did not allow any alterna- 
tive options for notice. The new rules 
also include a procedure for serious or 
habitual juvenile offender placement 
and specific procedures for transferring 
cases for disposition in another county. 

In the dependency section, every rule 
was rewritten. The dependency section 
is divided into parts for dependency, 
foster care, and termination of parental 
rights. Finally, a new section was added 
to cover proceedings for families and 
children in need of services. 


JEANNE D. HowarD 
Chair 


Law Related 


Education 

The Law Related Education Commit- 
tee had a very productive year. The 
committee continued to support the 
activities of the Florida Law Related 
Education Association, a nonprofit cor- 
poration The Florida Bar helped to 
establish in 1984. FLREA conducts and 


J. Hardin Peterson, general counsel to Governor Lawton Chiles, discusses the gubernatorial 


appointment process at the 15th Judicial Nominating Commission Institute. 


coordinates law related education ac- 
tivities and programs statewide. 

The committee revised and updated 
The Legal Guide for New Adults, a 
20-page pamphlet drafted by the com- 
mittee that explains basic laws and 
one’s privileges and legal rights and 
responsibilities upon becoming an adult. 
The pamphlet was distributed by The 
Florida Bar and the Florida Depart- 
ment of Education to high school sen- 
iors in Florida’s public schools during 
Law Week. The pamphlet covers such 
topics as voting rights, jury duty, driv- 
ing privileges, drinking laws, contract 
law, consumer protection, and landlord/ 
tenant laws. 

The committee continued to build a 
network of law related education sup- 
porters throughout the state. The com- 
mittee and the Bar also continued to 
coordinate the distribution of the 
FLREA L.E.A.R.N.-ing About the Law 
newsletter to more than 4,000 law 
related education supporters. 

One of the committee’s primary areas 
of focus during the 1990-91 Bar year 
was the re-establishment of the law 
education mini-grant appropriation (a 
line item in the Education K-12 budget) 
in the state budget. The program was 
cut from last year’s budget, and no 
school district law related education 
programs were funded. The committee 
drafted a resolution supporting the law 
education mini-grant program and sub- 
mitted it to The Florida Bar Board of 
Governors for approval. The resolution 
was approved by the board and adopted 


as one of the legislative priorities of the 
Bar. The committee assisted the Bar 
in lobbying the issue by sending letters 
of support to the members of the legisla- 
ture and by calling their local legisla- 
tors. Hopefully, the law education 
appropriation will be included in the 
1991-92 state budget. 

The committee also assisted the Flor- 
ida Law Related Education Association 
with the national bicentennial competi- 
tion on the Constitution and the Bill of 
Rights by serving as judges. 

Law related education programs help 
students learn their rights and respon- 
sibilities as citizens in our society. 
National studies have shown these pro- 
grams also help reduce juvenile delin- 
quency. Additionally, law related edu- 
cation programs provide a fun and 
inexpensive way for lawyers to be ac- 
tively involved in the community in a 
positive and productive way. The Law 
Related Education Committee will con- 
tinue to encourage support of these 
activities. 


STEPHEN C. SHENKMAN 
Chair 
Lawyer 

Professionalism 
The Committee on Lawyer Profession- 
alism has been actively involved with 
the various issues regarding lawyer 
professionalism. In an effort to address 
problems encountered within the frame- 


work of the legal system, the committee 
has created three subcommittees: the 
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Judicial Liaison Committee, the Law 
School Liaison Committee, and the Pro- 
gram Committee. 

The Judicial Liaison Committee 
delves into problems encountered by 
the judiciary regarding lawyer profes- 
sionalism. The Law School Liaison Com- 
mittee is concerned with instilling an 
awareness of lawyer professionalism 
with the law schools. The Program 
Committee creates programs designed 
to promote lawyer professionalism. An 
example of the Program Committee’s 
efforts is reflected in the inclusion of the 
topic of professionalism in the Bridge-the- 
Gap Seminar. 


THOMAS EMERSON SCOTT, JR. 
Chair 


Lawyer Referral 


Service 

The Lawyer Referral Service Com- 
mittee had a very productive year. The 
committee is responsible for the super- 
vision of bar-sponsored lawyer referral 
services throughout the State of Flor- 
ida. The committee and the local serv- 
ices provide public access to the legal 
profession. All grievances and opera- 
tional procedures of bar-sponsored 
services, as opposed to private services, 
are governed by the committee. The 
committee stresses that lawyers must 
participate primarily as a public service 
to the community. 

During this past year, a successful 
half-day workshop was organized and 
presented by the combined efforts of 
several staff members of bar-sponsored 
lawyer referral services. The conference 
was open to all personnel of bar- 
sponsored referral services to act as an 
educational and support conference. A 
representative from a local crisis center, 
a computer software specialist, and the 
distinguished Judge Walter Crumbley 
provided practical information on the 
daily operation of a referral service. The 
seminar was very well received by those 
in attendance, and the committee has 
encouraged participation in future semi- 
nars. 

The Lawyer Referral Service Com- 
mittee has also been involved in an 
ongoing project to create a staff training 
manual which will give general sum- 
maries of categories of law. Under com- 
pletion, the manual will be used as a 
guideline for telephone operators and 
other referral service personnel when 
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providing referrals. The manual has 
been prepared and created with the 
assistance of practicing attorneys 
throughout Florida and local referral 
service personnel. Also, the committee 
has approved a client questionnaire, 
which will allow participating referral 
services an opportunity to get direct 
feedback from the public on the referral 
service and the referral attorneys. This 
information will assist in the continu- 
ing effort to provide access to the legal 
system to every citizen of the state. 


H. M. GLaADSTEIN 
Chair 


LOMAS Advisory 
Board 


An important accomplishment for LO- 
MAS and the lawyers of the state this 
year has been the completion and mar- 
keting of a new videotape, one titled 
“Maintaining a Trustworthy Trust Ac- 
count.” With serious possible penalties 
existing for attorneys who neglect or 
are unaware of their trust account 
responsibilities, this new videotape of- 
fers attorneys the opportunity to be- 
come familiar both with the principles 
underlying the trust accounting rules 
and the accounting procedures them- 
selves. The videotape is selling well and 
promises to remain highly sought-after. 

LOMAS also is continuing to actively 
market its videotape “Starting On Your 
Own,” produced last year but still quite 
in demand by new lawyers and those 
contemplating a shift in the direction 
of their professional life. 

An on-going, and very important, 
project is the nearly-completed policy 
manual for legal staffs in small law 
firms. LOMAS has been provided with 
hundreds of confidential sample policies 
from firms throughout the state and is 
in the process of deriving from them a 
comprehensive set of recommended poli- 
cies for lawyers in a small office. When 
complete, this manual should fill a void 
in Florida’s legal literature and provide 
assistance in lowering the incidence of 
malpractice through better access to 
desirable policies. 

LOMAS has stepped up its efforts to 
make the legal community more aware 
of what it offers for the law office. 
LOMAS has published ads describing 
its services and brochures and flyers 


detailing the various LOMAS products 
and services. Additional recognition 
comes through the regular “LOMAS 
briefs” column in the Florida Bar News. 
LOMAS staff also produced two of the 
articles for the Florida Bar Journal’s 
special issue this year on Legal Ethics: 
one article on trust accounting proce- 
dures and another on the responsibili- 
ties of the inventory attorney. 

Concerns regarding office automation 
continue to be one the main problem 
areas of attorneys who come to LOMAS 
for assistance. With this in mind, LO- 
MAS has stepped up its software analy- 
sis to include comparative product re- 
views and has worked diligently at 
increasing the amount of information 
on the subject in its research library. 
Attorneys who consult with LOMAS 
can now be directed to literally hun- 
dreds of product reviews as well as a 
considerable amount of technical infor- 
mation on their hardware and software 
needs. LOMAS continues to offer its 
publication, “Finding Software Which 
Meets Your Needs,” containing a listing 
of practice-specific software packages 
for the Florida lawyer as well as a 
glossary of computer terminology. Along 
the same lines, LOMAS is assisting in 
coordinating and marketing the new 
computer version of the second edition 
of the Bar publication Rohan Kelley’s 
The Florida Bar Probate System. 

LOMAS continues to provide private 
office consultations, telephone consulta- 
tions, and seminars. Once again, LO- 
MAS was involved in the Pyramid of 
Success and Bridge-the-Gap seminars, 
and also assisted the General Practice 
Section with its seminar on Update of 
the Law for Legal Assistants. In addi- 
tion, the Bar has requested that LO- 
MAS be more actively involved in the 
grievance process when the grievance 
results from the attorney’s lack of 
understanding of, or failure to apply, 
basic office management techniques. A 
growing portion of the outside consulta- 
tions being done by the LOMAS office 
is now devoted to those reprimanded 
attorneys. 

And with the acquisition of a full- 
time research analyst this year, LO- 
MAS is able to maintain its telephone 
consultations, research and writing, and 
software analysis even when the direc- 
tor is out on an on-site consultation. 
LOMAS continues to maintain its com- 
prehensive library of current informa- 
tion on law office management to share 
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with attorneys who call or otherwise 
consult with it. Since so many attorneys 
have similar concerns, i.e., accounting 
bookkeeping, automation, document re- 
tention, partnership agreements, etc., 
ready-made packets of information on 
these “hot topics” are accessible and 
continually updated to be available for 
instant mailing. 


MICHAEL STEVEN LEONE 
Chair 


Long Range Planning 

The primary project of the Long Range 
Planning Committee this year has been 
to complete a two-year project of pre- 
paring a statement of goals and objec- 
tives for The Florida Bar. Four subcom- 
mittees have been working diligently 
to develop a statement of goals and 
objectives within the areas assigned to 
them. The areas assigned to those sub- 
committees are: service to the public; 
delivery of legal services; legislation 
and lobbying; professional standards; 
proficiency and discipline; membership 
and member services; and organiza- 
tions, governance, and finances of The 
Florida Bar. 

All four subcommittees have devel- 
oped a draft of their statement of goals 
and objectives and the drafts have been 
reviewed by the full committee. It is 
anticipated that the final report will be 
available prior to the annual conven- 
tion. 

The statement of goals and objectives 
for The Florida Bar is designed to be a 
clear statement of those principals which 
govern The Florida Bar in the formula- 
tion of programs, the administration of 
discipline, and service to our members 
and the public. We believe it will be of 
considerable assistance to all Florida 
Bar sections and committees, as well 
as the Board of Governors of The Flor- 
ida Bar. 

In addition to this project, the Long 
Range Planning Committee was asked 
to submit topics that were worthy of 
discussion by the All Bar Conference. 
It is particularly noteworthy that one 
topic addressed by the All Bar Confer- 
ence was presidential elections, a topic 
that the Long Range Planning Commit- 
tee has addressed on several occasions 
in recent years. The data and informa- 
tion developed by the Long Range Plan- 
ning Committee will also be provided 
to the recently appointed special task 


force on presidential elections. 


DarryL M. BLoopworRTH 
Chair 


Media and 


Communications Law 

This past year has been an exciting 
and active one for the Media and Com- 
munications Law Committee, particu- 
larly with the success of The Florida 
Bar’s 17th Annual Media Law Confer- 
ence and with committee members bring- 
ing to Florida a new educational pro- 
gram for reporters. 

As it is every year, the highlight for 
the committee this year was the 17th 
Annual Media Law Conference, which 
was sponsored by the Bar and a number 
of the state’s media organizations and 
law firms. Michael Glazer of Tallahas- 
see served as chair with creativity and 
enthusiasm, and we appreciate his put- 
ting it all together so successfully. The 
conference was held February 23 in 
Jacksonville and opened with a fasci- 
nating debate by nationally-syndicated 
columnists Nat Hentoff and William 
Rusher, with Frederick W. Hartmann, 
executive editor of The Florida Times- 
Union, serving as moderator. After morn- 
ing panel discussions on sunshine law 
and public records access, access to 
computerized records, defamation and 
privacy, obscenity, and the latest U.S. 
Supreme Court decision on the consti- 
tutional defense of opinion, attendees 
at the conference heard a luncheon 
address by USA Today legal affairs 
correspondent, Tony Mauro, who spoke 
on the issues concerning coverage of 
Operation Desert Storm. Afternoon pan- 
els covered such topics as pre- and 
post-publication review, the relation- 
ship between journalists and prosecu- 
tors, reporters’ privilege, the implica- 
tions of the public records law on pri- 
vate orgar. zations who work with govern- 
ment, coverage of the private lives of 
public figures, and lessons to be learned 
from coverage of the Gainesville mur- 
ders. Several hundred lawyers, journal- 
ists, judges, and educators were in 
attendance, and the conference received 
excellent evaluations. The committee 
is also grateful for the assistance of 
Mary Helena Allen of The Florida Bar 
and her organized, professional, and 
supportive role in making the confer- 
ence a success. 

At the conference, Ben H. Hill III, 
president-elect of The Florida Bar, pre- 
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sented the Bar’s 36th annual media 
awards, with each of the organizations 
awarded a $1,000 scholarship to be 
presented to a Florida university or 
college of the recipient’s choice. Awards 
were presented to the following: excel- 
lence in radio—WUSF-FM of Tampa; 
excellence in television—WFLA-TV of 
Tampa; excellence in newspapers with 
circulation up to 50,000—The News of 
Boca Raton; excellence in newspapers 
with circulation over 50,000—The Mi- 
ami Herald. WUFT-TV of Gainesville 
and the Pensacola News Journal re- 
ceived honorable mention. 

“Reporting on the Courts on the Law: 
A Workshop for Practicing Journalists,” 
was held in Tampa in mid-September 
under the auspices and sponsorship of 
the American Judicature Society. 
Twenty-seven reporters, editors, and 
news directors from various media (15 
press, seven television, five radio), and 
35 persons, mostly lawyers and many 
members of the committee, participated 
as speakers and panelists in the work- 
shop, for which David Snyder of Tampa 
served as chair. The workshop was 
designed to provide journalists who 
cover the courts with some perspectives 
by lawyers and judges and some helpful 
hints on court coverage, access to pro- 
ceedings and records, how to conduct 
basic legal research, and generally how 
lawyers and judges think. Florida Su- 
preme Court Justice Rosemary Barkett 
was the principal speaker for the event, 
and she gave a fascinating and well- 
received overview of the legal system. 
The workshop received outstanding re- 
views from both panelists and the jour- 
nalists who attended, and the com- 
mittee is hopeful that the American 
Judicature Society, which sponsors work- 
shops in a number of states, will con- 
tinue to sponsor the program in Florida 
in the future. 

As it has done every year for the past 
10 years, the committee assisted in 
revising the Reporter’s Handbook, which 
is published as a joint project of The 
Florida Bar, Florida Press Association, 
and Florida Association of Broadcast- 
ers. The revised 1991 Reporter’s Hand- 
book is a useful tool for media lawyers 
and journalists for easy and quick ac- 
cess to the current state of the law in a 
variety of areas affecting media law and 
practice and is available from The Flor- 
ida Bar. 

Dan Paul of Miami will be conducting 
a CLE seminar for the committee at the 
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annual meeting on June 26, on The 
Rehinquist Court and the first amend- 
ment. The workshop will address jour- 
nalistic practices and the free press 
clause, censorship and the free speech 
clause, church and state under the 
religion clause, and the assembly cases. 
All of those interested are invited to 
attend. 


GeorGE D. GaBEL, JR. 
Chair 


Midyear Meeting 

The Florida Bar’s 1991 Midyear Meet- 
ing was held in Miami on January 
23-26, and was one of the most success- 
ful ever. With “Access for All” as its 
theme, the 11th midyear meeting was 
able to promote President Jim Fox 
Miller’s presidential theme of pro bono 
services and access to our legal system. 

Our own Talbot “Sandy” D’Alem- 
berte, president-elect of the ABA was 
keynote speaker. The list of outstand- 
ing speakers included U.S. Rep. Pat 
Schroeder—Florida Association for 
Women Lawyers and the Young Law- 
yers Division luncheon; Paul J. Levine, 
the author of “To Speak for the Dead”— 
Entertainment Arts and Sports Law 
Section luncheon; Brian L. Weiss, M.D., 
author of “Many Lives, Many Masters,’— 
Professional Stress Committee lunch- 
eon; and Rear Admiral John E. Gordon, 
judge advocate general, U.S. Navy— 
Military Law—Aid to Servicemen Com- 
mittee luncheon. 

In addition to the meetings and out- 
standing seminars, there were a num- 
ber of social activities beginning with 
the all-member reception which was 
followed by a performance of “Shirley 
Valentine” at the Coconut Grove Play- 
house. On Friday evening The Florida 
Bar had prime seating for the Greater 
Miami Opera’s performance of Mozart’s 
“Cosi Fan Tutte.” 

As chair, I would like to extend many 
thanks to all of the hard-working com- 
mittee members and The Florida Bar 
staff for their invaluable support and 
assistance throughout the year. 

I would also like to thank all of the 
Florida Bar sections and committees 
who participated in the 1991 midyear 
meeting. 


A. 
Chair 


Military Law—Aid 
to Servicemen 

The most significant accomplishment 
of the Military Law—Aid to Servicemen 
Committee, which consists of civilian, 
active duty, and reserve lawyers, was 
its response to the Persian Gulf crisis 
with several programs to aid service- 
members and their families. The im- 
pact of Operation Desert Storm on 
Florida has been tremendous, with al- 
most all of the counties having units or 
individuals from the Reserves and the 
National Guard being called to active 
duty. The impact on these servicemem- 
bers and their families led to a myriad 
of legal problems requiring legal serv- 
ices and assistance. The Military Law 
Committee led the way in organizing 
The Florida Bar’s quick response with 
assistance in both Operation Desert 
Shield and Operation Desert Storm. 
Some of our committee members in the 
armed forces on active duty and in the 
Reserves have directly participated in 
both operations. 

The committee increased the empha- 
sis on its ongoing programs, such as 
Operation Standby under Jim Fetter- 
man’s supervision, wherein active duty 
lawyers may consult with Florida Bar 
members at no cost on matters involv- 
ing Florida law, and the Military Base 
Liaison Program under the leadership 
of Vice-chair Helen Sundgren in sup- 
port of the active duty installation staff 
judge advocate offices within the state. 

By sponsoring new programs, the 
committee has developed new initia- 
tives to respond to the gulf crisis. The 
National Guard and Reserve Employer 
Support Program provides information 
and assistance on issues relating to the 
members of the Reserves and National 
Guard. A videotape is available to ex- 
plain re-employment rights. This sub- 
committee under the leadership of 
Frederick J. Damski will become very 
active in assisting Reserve component 
servicemembers upon their return home. 

The Military Law and Legal Assis- 
tance Symposium, an annual feature 
of the midyear meeting, took on a 
special significance in 1991, dedicated 
to provide information relating to legal 
issues that are important in light of the 
gulf crisis. Topics such as the Soldiers’ 
and Sailors’ Civil Relief Act, re- 
employment issues, family law, and 
family support programs were high- 
lighted. Keynote speakers included Rear 
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Admiral John E. Gordon, the judge 
advocate general of the Navy, and Judge 
Walter T. Cob III, U.S. Court of Mili- 
tary Appeals. Colonel James W. Hart 
provided instruction on the topic of the 
Soldiers’ and Sailors’ Civil Relief Act for 
the county judges’ conference sponsored 
by the Office of the State Courts Admin- 
istrator. 

The committee has been actively dis- 
tributing articles and publications from 
past symposiums on topics of interest 
to voluntary bar associations and pro- 
viding items of interest for The Florida 
Bar News. John S. Vento wrote an 
article on behalf of the committee enti- 
tled “Protection Under the Soldiers’ and 
Sailors’ Civil Relief Act for United States 
Military and Activated Reservists: for 
the February 1991, issue of The Florida 
Bar Journal. 

Another program, Take-One Preven- 
tive Law, provides preventive law pam- 
phlets free of charge to the legal assis- 
tance offices in the state upon request. 
The pamphlets are prepared by the Bar 
on a number of substantive Florida law 
issues to educate the public on legal 
rights. 

A legislative subcommittee under the 
leadership of Lin Brett-Major has been 
providing educational information on 
Florida legislative issues of interest to 
the military community. Of primary 
concern was the passage of a new law 
providing for the supplemental pay of 
reservists who are employed by state 
and local governments. The bill was 
proposed by Sen. Howard Forman in 
the Florida Senate and Rep. Fred 
Lippman in the Florida House, in re- 
sponse to a request by the Broward 
County Commission after the Persian 
Gulf crisis arose and nine county em- 
ployees were called to active duty. The 
committee recommended that the Bar 
lobby on behalf of this bill and the bill 
was supported by the Government Law- 
yers Section under the leadership of 
Attorney General Bob Butterworth. The 
matter went before the legislative com- 
mittee of the Bar where it was recom- 
mended to the Board of Governors for 
consideration in November 1990. While 
the Board of Governors continued con- 
sideration of support of this bill for 
further study before the March general 
session, the legislature called this bill 
up in special session on January 22, 
where it was unanimously passed in 
both the Senate and the House. 

The Statewide Legal Assistance Net- 
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work was established to aid service- 
members and their families as a direct 
response to the Persian Gulf crisis with 
the announcement of Operation Desert 
Shield. A plan was developed by the 
chairman in late August and was ap- 
proved by the committee at its Septem- 
ber meeting. This meeting also included 
a briefing at the special operations 
command organized by Vice-chair Hal 
Youmans. Letters were sent to each 
voluntary bar association in the state 
asking those organizations to establish 
a pro bono program in their communi- 
ties to which the committee could refer 
requests for legal services from service- 
members and their families. In October 
1990, the Board of Governors unani- 
mously passed a resolution in support 
of this program, and over 21 voluntary 
bar associations which represent sev- 
eral hundred lawyers are participating 
in this program which will continue 
until the troops return home. National 
interest was shown in this program as 
a model program for other state bar 
associations. 


JOHN J. COPELAN, JR. 
Chair 


Out-of-State 


Practitioners 

The Out-of-State Practitioners Com- 
mittee has completed another success- 
ful year. The committee continued its 
efforts to bring legal education pro- 
grams to out-of-state members by spon- 
soring two seminars, both providing an 
update of Florida law. The first seminar 
was held in Chicago last summer, and 
the second was held in December in 
New York City. These two-day events 
were well attended and drew positive 
feedback from the attendants. 

The committee is vitally interested 
in meeting the needs of out-of-state 
members, as well as keeping them 
informed about current Bar activities. 
Accordingly, the committee published 
two newsletters this year. In order to 
identify the concerns of out-of-state 
practitioners more precisely, the com- 
mittee also conducted the first survey 
of the out-of-state membership since 
1983. 

The committee attempted to obtain 
distribution of Florida Bar CLE course 
brochures for all active members, rather 
than only in-state attorneys. In this 
regard, the committee achieved an in- 
terim compromise, whereby out-of-state 


members now receive six such course 
brochures as Bar News inserts. The 
committee, however, is continuing its 
efforts to obtain full distribution for 
active out-of-state practitioners. The 
committee believes that, as a matter of 
- policy, active out-of-state members are 
entitled to receive all such CLE materi- 
als. 

In the coming year, the committee 
will analyze and act upon the informa- 
tion gathered in its survey. The com- 
mittee plans to sponsor two seminars, 
one in December 1991 in New York 
City, focusing on real property, probate, 
and elder law issues, and a second in 
the spring of 1992 at a location to be 
determined. Finally, the committee will 
address an issue of importance to out-of- 
state members: The fact that out-of- 
state members of The Florida Bar can- 
not qualify as personal representatives 
in probate matters in Florida. 


WILLIAM M. LINDEMAN 
MarGUuERITE S. Boypb 
Co-Chairs 


Prepaid Legal 
Services 

The Prepaid Legal Services Commit- 
tee reviews all proposals for group and 
prepaid legal services plans which are 
exempt from the Florida Insurance Code 
pursuant to F.S. §642.017 and regu- 
lated by The Florida Bar pursuant to 


Ch. 9, Group and Prepaid Legal Serv- 
ices Rules of the Rules Regulating The 
Florida Bar. 

During the past year the following 
11 applications for new plans have been 
submitted and reviewed by the commit- 
tee: NALC Branch 53 Prepaid Legal 
Services Plan; Public Employees’ Pre- 
paid Legal Services Plan; TELCO Filor- 
ida Federal Credit Union Prepaid Legal 
Services; Firefighters Legal Services 
Plan; Palm Beach County PBA Legal 
Services Plan; I.B.E.W. Legal Services 
Plan; Telco Employees Federal Credit 
Union Prepaid Legal Services Plan; 
Cynamid Employees Credit Union Pre- 
paid Legal Services Plan; Baptist Re- 
gional Medical Federal Credit Union 
Prepaid Legal Services Plan; Newport 
Employees Federal Credit Union Pre- 
paid Legal Services Plan; and Pensacola 
L & N Federal Credit Union Prepaid 
Legal Services Plan. 

In addition to the plan submissions, 
the following five plans have been ter- 
minated: Orlando Federal Credit Union 
Prepaid Legal Services Plan; Indian 
River Service District Prepaid Legal 
Plan; Yellow Cab Prepaid Legal Serv- 
ices Plan; Plumbers Local Union #519 
Emergency & Disability Legal Services 
Trust Fund; and Central Florida PBA 
Group Legal Services Plan. 

The committee had planned to make 
a presentation at the December 1990, 
CLE seminar which was to be put on 


John S. Thornton, Jr., right, receives the Military Law—Aid to Servicemen Committee’s 
Clayton B. Burton Award of Excellence from John J. Copelan, Jr., committee chairman, at the 
1991 Midyear Meeting. 
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by the Public Interest Law Section. 
However, the seminar which was to 
include a segment entitled Opportuni- 
ties for the Private Practitioners in 
Legal Service Plans was canceled due 
to inadequate enrollment. It is hopeful 
that the seminar will be presented 
during the fall or winter of 1991. 

William Garrett, the vice-chair of the 
committee, has drafted a model plan for 
attorneys who are interested in submit- 
ting either group or prepaid legal serv- 
ices plans pursuant to Ch. 9 of the 
Rules Regulating The Florida Bar. The 
model plan is in the process of being 
finalized and should be available to all 
attorneys by the annual meeting in 
June 1991. 

The committee had the following an- 
nouncement published in The Florida 
Bar News: 

Attention: Attorney Members 
of any Prepaid Legal 
Service Program 

The Prepaid Legal Services Committee of 
The Florida Bar is conducting an inquiry 
into the effectiveness of the legal service 
programs Operating in Florida. 

The committee is actively soliciting your 
comments and suggestions with regards to 
any plans. Please respond to Paige Miller, 
Public Service Programs, The Florida Bar, 
650 Apalachee Parkway, Tallahassee, FL 
32399-2300. 

It is too early to gauge the response 
from this notice, however, the initial 
response has been sparse. 

The committee is continuing to work 
with the Department of Insurance to 
determine which plans will be regu- 
lated by the Department of Insurance 
vs. the plans that will be regulated by 
the Bar. 

For the coming year the committee 
plans on getting more involved with the 
education of the public concerning group 
and prepaid legal services. The commit- 
tee plans to increase the awareness of 
group and prepaid legal services to the 
middle class to assist in providing ac- 
cess to the courts. 


RONALD P. GLANTZ 
Chair 


Professional Ethics 

The Professional Ethics Committee 
is one of the largest and most active 
Bar committees. The size of the commit- 
tee was increased from 44 members to 
46 members. The committee’s written 
opinions and proposed opinions were 
made available to Bar members by 
publication in The Florida Bar News. 


The current committee met three 
times: June 1990, September 1990, and 
January 1991. All business that was 
pending before the committee was con- 
ducted within the time allotted for the 
meetings. However, there continued to 
be repeated inquiries regarding the 
same or similar questions, e.g., the use 
of contingent fee contracts by HRS 
contract attorneys and communications 
with persons who are known to be 
represented by counsel. 

There were a number of opinions 
issued by the committee last year that 
were of importance and concern to the 
Bar. The greatest attention-getters 
seemed to fall in the criminal law area. 

For example, Proposed Advisory Opin- 
ion 90-6 concerned the client’s use of a 
false name in a criminal case. The 
committee concluded that if the attor- 
ney knows or reasonably should know 
his client is fraudulently using a false 
name, the attorney is required to advise 
the client that the attorney cannot 
represent the client unless the client 
uses his or her true name. The attorney 
may then decline to represent the client 
or, if representation has begun, the 
attorney should seek to withdraw if the 
client refuses to use his or her true 
name. This proposed advisory opinion 
(90-6) was the direct result of the 
Supreme Court’s ruling in The Florida 
Bar v. Cunningham, 542 So.2d 1335 
(Fla. 1989). It brought a barrage of 
response from the criminal defense bar 
and multiple requests for reconsidera- 
tion by the committee at its January 
1991 meeting. At the January meeting, 
the committee voted to withhold adopt- 
ing Proposed Advisory Opinion 90-6 as 
a formal opinion of the committee until 
the groups who were in opposition could 
submit briefs and memorandums to the 
committee for consideration at its June 
1991 meeting. 

Another formal advisory opinion (90- 
4) was adopted in June of 1990, wherein 
the committee concluded that Rule 4- 
4.2 (communication with persons repre- 
sented by counsel) is applicable to U.S. 
Department of Justice attorneys con- 
trary to the Attorney General’s memo- 
randum to his department’s litigators 
that the supremacy clause exempted 
them from Rule 4-4.2. The opinion was 
adopted unanimously and the commit- 
tee voted to send a copy of the opinion 
to Attorney General Richard Thorn- 
burg. 

Another opinion of the committee 
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that is thought to be of significance to 
the Bar dealt with the question of the 
sharing of fees with a disbarred or a 
resigned Florida attorney. The commit- 
tee adopted a staff draft opinion con- 
cluding that the attorney who accepts 
a referral is not ethically precluded 
from paying an agreed-upon 25 percent 
referral fee to the referring attorney 
who was suspended, disbarred, or re- 
signed from The Florida Bar subse- 
quent to entering into the referral agree- 
ment. However, the committee also 
adopted a qualifier, in the opinion, that 
if the disbarred, referring attorney at 
some point during the representation 
became unable to fulfill the contractual 
obligations of responsibility and avail- 
ability, the attorney should not receive 
the entire portion of the fee that he or 
she contracted for in the required writ- 
ten agreement. Instead, the referring 
attorney ethically may receive payment 
on a quantum merit basis for the 
responsibility that he or she did assume 
or that time that he or she was avail- 
able for consultation while licensed to 
practice. At the June 1990 meeting, the 
committee adopted the staff draft and 
voted to publish it as Formal Advisory 
Opinion 90-3. 

The Professional Ethics Committee 
has undertaken the responsibility of 
sponsoring and presenting an ethics 
seminar for two hours of CLE credit. The 
first seminar is tentatively scheduled 
for the June 1991 annual meeting. 

The committee continues to address 
all inquiries presented and it is antici- 
pated that, in light of the ever- 
increasing inquiries and workload, the 
committee will probably have to meet 
more than the three regularly sched- 
uled meetings during the year. 


EMMETT ABDONEY 
Chair 


Professional Stress 
Continuing in its tradition, the Pro- 
fessional Stress Committee in the past 
year has presented to Florida Bar mem- 
bers a variety of approaches to stress 
management in modern law practice. 
At the 1990 annual meeting of the 
Bar in Miami, the committee repeated 
its ever-popular blood pressure check- 
ing service administered by the Florida 
Nurses Association. Additionally, atten- 
dees were provided an opportunity to 
luncheon at the nearby Pritikin Insti- 
tute and, during their meal, provided 


fu! 


with tips on diet, exercise, and stress 
management from a professional staff 
member who had a wealth of experience 
with attorneys. 

The committee has continued its par- 
ticipation in bridge-the-gap presenta- 
tions which have been successful and 
its efforts to produce articles for the 
“Stresslines” column in the Bar News. 
Further, we have continued our efforts 
to direct our program to include the 
judiciary. Presently, we are in the proc- 
ess of developing a program to be 
presented to the judiciary this fall. 

We continued with our magnet- 
attracting luncheons at the 1991 mid- 
year meeting in Miami and provided 
an opportunity for the attendees to 
interact with Dr. Brian L. Weiss, a 
locally and nationally well-known psy- 
chiatrist. Dr. Weiss spoke on “Stress, 
Fears, and Phobias: The New Approach 
to Managing Stress.” Dr. Weiss invited 
and encouraged audience participation. 
The committee was particularly pleased 
that the audience included nonattor- 
neys as well as attorneys. 

Before the 1991 annual meeting, the 
committee will be presenting a CLE 
program in May in Tampa under the 
title “Common Ethical Dilemmas: Rec- 
ognizing Them and Coping with the 
Stress.” The seminar will consist of a 
panel of distinguished experts who will 
discuss, along with the audience, skits 
involving real-life dilemmas experienced 
by attorneys. Ethical proprieties and 
methods of reducing and coping with 
the stress created by the professional 
dilemmas will be discussed. This semi- 
nar is an example of the committee’s 
ever-increasing efforts to increase the 
Bar’s knowledge of ways to cope with 
stress, but not in the traditional way. 

At the upcoming annual meeting, 
back by popular demand, will be the 
free 10-minute, fully-clothed relaxation 
break massages by licensed massage 
therapists. Further, the committee will 
sponsor a seminar on job options and 
career strategies for lawyers presented 
by Deborah L. Arron, a former civil 
litigator and bar association leader in 
the Pacific Northwest and an author. 
In an era in which attorneys are suffer- 
ing from burnout and job dissatisfaction 
and searching for alternative careers, 
this seminar is a major resource. 

As evidenced by the above, the Pro- 
fessional Stress Committee is continu- 
ing to reach out to all members of the 
Bar to provoke thought and offer ideas 


which may assist in the management 
of law practice in modern business. 


Errou H. 
Chair 


Public Relations 


The Public Relations Committee en- 
joyed another exciting and interesting 
year. The committee met at three of our 
regularly scheduled times: The Annual 
Convention in June, the Meeting of 
Sections and Committees in September, 
and at the midyear meeting in January. 
In addition, the committee convened 
twice for special meetings, in January 
and February. 

Last year, the Board of Governors 
approved a master plan for the public 
relations activities of the Bar. The 
master plan operates as a guide for the 
committee to evaluate projects that are 
presented to us and provides standards 
and guidelines to use in making deci- 
sions on whether to recommend adop- 
tion of projects. 

One of our most successful projects 
this year, which is within the guidelines 
of the master plan, is our television 
public service announcements. There 
were three public service announce- 
ments released this year on topics re- 
lated to DUI, domestic violence, and 
literacy. Each spot was announced at a 
news conference in Tallahassee as well 
as in other areas of the state and then 
distributed to all television stations. 
This was a wonderful opportunity for 
The Florida Bar to work with com- 
munity organizations. For example, the 
Highway Patrol and Florida Informed 
Parents participated in the press con- 
ference for the spot related to DUI. 
When we released the domestic violence 
spot, the Florida Coalition Against Do- 
mestic Violence supported our efforts 
and, finally, the Florida Literacy Coali- 
tion worked with us on the release of 
the public service announcement on 
illiteracy in Florida. 

The three public service announce- 
ments received tremendous coverage 
throughout the state and produced very 
favorable responses from our member- 
ship. In each instance, at the end of the 
dramatization, the announcer said that 
“this message was brought to you by 
the lawyers of Florida, The Florida 
Bar.” 

We have currently obtained approval 
from the Board of Governors to produce 


three more television public service 
announcements for the fiscal year of 
1991-92. The topics that will be covered 
are elder rights, the guardian ad litem 
program, and drug abuse. 

The committee approved the Military 
Law—Aid to Servicemen Committee’s 
Operation Consumer Protection project. 
Their proposal was to produce four 
half-hour television programs with a 
local cable television station and the 
Broward County Attorney’s Office. Our 
committee reviewed the program con- 
cept and final programs for its recom- 
mendations to the Board of Governors. 
It is still waiting for approval from the 
board for release next year. 

During our meetings, and particu- 
larly in our specially-called meetings, 
we spent considerable time and effort 
reviewing various alternatives to “Peo- 
ple’s Law,” which was last year’s twelve- 
program series sponsored and paid for 
by FLAME Inc. After reviewing three 
specific proposals, the committee tabled 
discussion for the purpose of further 
investigation into the viability of pro- 
ducing our own television program. 
This is an on-going project which will 
be reviewed next year. 

In the area of our radio promotions, 
the committee approved a plan to buy 
time statewide on radio stations to 
promote The Florida Bar’s Call-A-Law 
Service. With this service, consumers 
can call on a push button phone and 
gain access to two-to-three minute re- 
corded legal information messages, 24 
hours a day, seven days a week. After 
the initial news release on this new 
service, the radio spots were aired. As 
a result, the calls to the legal advice 
line tripled to some twelve hundred 
calls per week. 

An on-going aspect of the committee’s 
work encompasses the production, ap- 
proval and printing of consumer pam- 
phlets. This year we approved in- 
formational pamphlets on “A Victim’s 
Guide for Mass Tragedies,” and “A 
Consumer’s Guide to Franchising.” 

Finally, the committee investigated 
and considered various public informa- 
tion programs such as videotapes pro- 
duced by the Bar and made available 
to the clerks of the courts for showing 
in jury rooms. However, due to the high 
expenses for production and the rela- 
tively few courts that have the ability 
to show the tapes, the committee de- 
cided against this idea at this time. 

The work of the committee could not 
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be done without Jerry Butterfield, the 
Director of the Public Information and 
Bar Services Department, and his able 
staff. We want to especially thank Vice- 
chair Ellen Leesfield and all the mem- 
bers of the committee for the invaluable 
time and effort that they put into 
making this committee work so success- 
fully. 


ALAN DIMOND 
Sanpy E. KARLAN 
Chairs 


Public Utilities Law 


Public utilities are generally those 
things we think about either once a 
month when we pay a bill or when the 
service is disrupted. However, public 
utilities law practitioners know it is a 
vibrant, dynamic, year-around struggle 
among competing interests. It involves 
consumers, a.k.a., ratepayers, govern- 
ment agencies, courts, companies, em- 
ployees and, of course, lawyers. Com- 
bined, Florida’s public utilities, involving 
telephone, gas, electric, water and was- 
tewater services, have an annual im- 
pact of $20 billion plus on Florida’s 
economy. The law of public utilities, the 
statutes, rules, and decisions touch and 
concern each and every person and 
business in this state. 

Lawyers practicing in the public utili- 
ties arena are involved in contract law, 
administrative law, federal and state 
regulatory law, antitrust law, environ- 
mental law, consumer advocate issues, 
and many other areas. Public utilities 
law is a developing area with issues 
often ploughing new legal turf under 
old and new statutory schemes with 
acronyms like PURPA and PUCHA. It 
is an arena in which fast-changing 
technologies alter and illuminate the 
face of public utilities from full regula- 
tion to open competition to anywhere 
in between. 

The committee held four business 
meetings. At the Bar’s annual meeting 
in Miami Beach, the PULC discussed 
plans and goals for the year and made 
assignments. In September, PULC in- 
itiated plans for a special reception to 
be held in November and for a seminar 
to be sponsored at the midyear meeting 
in January. In March of this year, the 
committee planned for its 1991 recep- 
tion at the annual meeting of the Bar 
in Orlando this June. 

A special reception was held in No- 
vember to honor commissioners from 


The law of public 
utilities, the statutes, 
rules, and decisions 

touch and concern 
each and every 
person and business 
in the state 


around the country attending the 102nd 
Annual Convention of the National As- 
sociation of Regulatory Utility Commis- 
sioners. The reception was co-hosted 
by the Orlando Utilities Commission 
and the Florida Public Service Commis- 
sion. Tom Tart, vice-chair of PULC and 
general counsel to the Orlando Utilities 
Commission, entertained all with a 
chipping contest and acting as master 
of ceremonies. The event was held 
lakeside near Orlando and provided 
boat rides, barbeque, and a relaxing 
“lazy Florida afternoon” for informal 
discussions. Utility regulators from 
across the country and Canada at- 
tended. 

PULC sponsored a seminar on “Anti- 
trust Law and Public Utilities” at the 
midyear meeting in Miami. Seminar 
topics were designed to specifically ad- 
dress antitrust issues currently facing 
Florida’s public utilities. After the over- 
view, attendees heard presentations on 
such topics as the Parker-Brown ex- 
emption and the Noerr-Pennington doc- 
trine as applied to issues in Florida. 
The impact of current cases before 
appellate courts and the impact of de- 
regulation in utility industries was the 
subject of much discussion. The final 
presentation was a practical look at the 
use (care and feeding) of business and 
economics experts in utility antitrust 
litigation. 

This year the PULC had excellent 
and welcome participation from several 
of its out-of-state members. On the 
agenda for the committee meeting in 
June is a discussion of how out-of-state 
members can more easily participate 
in the committee. 
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The final activity of the PULC is 
preparation of an article for the Bar 
Journal. Drafts have been prepared by 
the super effort of Suzanne Brownless 
and the steering committee should have 
a final article this month. 

The Public Utilities Law Committee 
continues to seek ways in which to 
serve the Bar and those who practice 
public utilities law. 


JAMES L. STANFIELD 
Chair 


Simplified Legal 
Forms 

This past year, the Board of Gover- 
nors of The Florida Bar appointed a 
committee to prepare simplified legal 
forms for submission to and approval 
by the Florida Supreme Court. The 
Young Lawyers Board of Governors 
agreed to tackle this project. A commit- 
tee was appointed and forms were pre- 
pared in the areas of family law, adop- 
tion, probate, real estate, and small 
claims court procedure. The family law 
forms have been approved by The Flor- 
ida Bar’s Board of Governors and sub- 
mitted to the Florida Supreme Court 
for its review and approval. Real estate 
forms have also been prepared and 
approved by the Board of Governors. 
Shortly they will be submitted to the 
Florida Supreme Court. 

In the coming months, forms related 
to adoption, probate, and small claims 
procedure will also be submitted to the 
Board of Governors for review and 
approval. 

Once all the forms have been submit- 
ted to the Florida Supreme Court, a 
committee will be established to con- 
tinuously review these forms and up- 
date them as required. Also, the com- 
mittee will look to see if additional 
forms in other areas of the law can and 
should be prepared. 


Wayne L. HELSBY 
Chair 


Small Claims Rules 

The committee is assessing what ef- 
fect the increase of the jurisdictional 
limits of the county court will have on 
its small claims responsibilities and 
whether the jurisdiction limits of small 
claims court should be modified, and in 
what manner. 

Corporate appearances in small 
claims court is another area of concern. 


: 
at 


The committee is attempting to prepare 
a standard form to be completed and 
filed with the court by the corporation 
to designate a representative of the 
corporation when legals representa tion 
is not required pursuant to the rule and 
the corporation has chosen not to hire 
counsel. 

The committee welcomes any sugges- 
tions to modify small claims rules or 
procedures to make the court more 
responsive to the needs of the public 
and the Bar. 


JUDGE THOMAS B. FREEMAN 
Chair 


Statewide Fee 
Arbitration 

The year 1990-91 has been a busy 
and challenging time for the Fee Arbi- 
tration Committee in its second full 
year of operation. The committee de- 
voted considerable effort to overseeing 
and supporting the 20 circuit commit- 
tees as they have implemented the fee 
arbitration program. For many circuits, 
this past year was the first time they 
ever had such a program and the 
growing pains have been evident in 
some cases. During this past year, the 
committee also had its first meaningful 
opportunity to compile and evaluate the 
statistical and financial data that each 
circuit committee has been providing 
in standardized quarterly and annual 
reports. These statistical findings and 
trends have already proven helpful in 
assessing the initial utilization and 
effectiveness of the fee arbitration pro- 
gram. The committee is developing the 
experience and expertise to discern op- 
erational problems in the program that 
may require further change or improve- 
ment. For example, at the January 
midyear meeting, the committee 
adopted a new rule of procedure in- 
tended to improve the ability of a 
prevailing client to obtain an unsuc- 
cessful attorney’s voluntary compliance 
within the arbitration award. 

The committee set as a major goal for 
the year the enhancement of the public 
recognition and acceptance of the fee 
arbitration program. The committee en- 
deavored to increase awareness of the 
program within the Bar and judiciary 
as well as among the general public. 
The committee worked with Bar staff 
to publicize the program to attorneys, 
judges, local bar associations, and local 
communities. As a result of these ef- 


forts, the fee arbitration program was 
featured in stories in local broadcast 
media and a number of local newspa- 
pers throughout the state. There have 
also been favorable stories regarding 
Florida’s fee arbitration program in two 
well-known national publications—the 
Wall Street Journal and the National 
Law Journal. This level of publicity 
could not have been attained without 
the generous commitment of time by 
committee members in explaining the 
program to the press. The committee is 
also sponsoring a regular column in the 
News summarizing the results of actual 
fee arbitration awards by various cir- 
cuit committees to help build confidence 
in the program. Finally, a member of 
the committee authored a chapter on 
fee arbitration for an upcoming CLE 
handbook on alternate dispute resolu- 
tion. 

The challenges of 1991-92 are not less 
significant. The committee will con- 
tinue its efforts to increase the public 
profile of the fee arbitration program. 
The committee anticipates considera- 
tion of further, experience-based refine- 
ments to the organizational and opera- 
tional framework of the program. The 
committee will also be involved in coor- 


increase competence among new admittees. 


dinating with the Board of Governors 
the first rounds of reappointment of 
arbitrators to each of the 20 circuit 
committees. 

The committee would be remiss with- 
out acknowledging the contributions 
by two key individuals in its formative 
years. Thomas M. Ervin, Jr., the com- 
mittee’s first chair, and Kathy Tucker, 
the Bar’s coordinator of the committee, 
deserve full recognition and credit for 
transforming the idea of a uniform 
statewide fee arbitration program into 
reality. The progress made by the com- 
mittee during the past year would not 
have been possible without their tire- 
less efforts in the beginning. The com- 
mittee expresses its gratitude to both. 


Hat K. Litcurorp 
Chair 


Student Education 
and Admissions 
to the Bar 


The Student Education and Admis- 
sions to the Bar Committee set three 
goals for this year: Continue the dia- 
logue with the Board of Bar Examiners, 
examine Florida’s rule on reciprocity, 


The Student Education and Admission to the Bar Committee has proposed a four-point plan to 
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and delve deeper into the need for 
additional requirements for admissions 
to the Bar. While not achieving com- 
plete success on all three goals, we have 
made substantial progress. 

The Board of Bar Examiners did 
respond to our letter, and, at the writ- 
ing of this report, we are working on 
our reply to them. 

The subcommittee on reciprocity has 
made great strides in obtaining infor- 
mation concerning the status of the 
present rule. The subcommittee will be 
presenting a final report with recom- 
mendations, including a majority and 
minority report. George Schaeffer is to 
be highly commended for his fine work 
as chair of this subcommittee. 

On new admissions requirements, 
the committee generated a great deal 
of discussion and debate throughout the 
legal community. The program which 
we sponsored at the annual meeting in 
June of 1990 was very well-attended 
and very well-received. Out of this 
meeting came a proposal by the com- 
mittee which has now been further 
debated by the committee and submit- 
ted to the Board of Governors proposing 
a four-point plan to further bolster 
admission requirements and improve 
the quality and consistent, statewide 
trial practice requirement before being 
admitted to litigate cases before the 
court, a peer review system to assist 
errant lawyers in a means short of a 
full grievance proceeding, a three-tiered 
admission system of “admitted but not 
qualified to practice,’ qualified, and 
certified. 

In addition to the above, the commit- 
tee has also been successful in having 
all six law schools appoint representa- 
tives to the committee, and we are 
working toward getting student repre- 
sentation on the committee. While all 
the members of the committee made 
substantial contributions to this proc- 
ess, Gregg Snell and Howard Green 
deserve special thanks for their hard 
work in organizing the June 1990, 
meeting and carrying through on its 


What can you do to help a friend 
who has a drinking problem? 


Florida Lawyers 
Assistance 
800/282-8981 


all calls are strictly confidential. 
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results. 

In short, the committee has had a 
full and busy year. We look forward to 
continuing on these projects next year, 
in addition to focusing on the recom- 
mendations of the Commission on Pro- 
fessionalism which we have been 
charged with implementing. We are 
looking forward to an academic con- 
clave at the next annual meeting where 
we will bring together all six law schools 
to discuss implementation of the five 
recommendations of the Commission 
on Professionalism directly applicable 
to the law schools. 


Ross M. GoopMAN 
Chair 


Traffic Court Rules 


The Traffic Court Rules Committee 
identified four goals that it intended to 
pursue during the past year: 

1. To provide a form for members to 
discuss problems relating to the im- 
plementation and function of Florida’s 
Traffic Court Rules; 

2. To encourage proposals, receive 
recommendations and to foster discus- 
sion concerning amendments to Flor- 
ida’s Traffic Court Rules; 

3. To interact with other standing 
committees and sections to discuss and 
resolve matters in which a common 
interest is shared; and 

4. To plan and present relevant pro- 
grams for the improvement of legal 
knowledge and skills. 

In carrying out its goals, one of the 
committee’s most significant accomplish- 
ments was the presentation of a con- 
tinuing legal education program con- 
cerning the offense of driving while 
impaired. The seminar, which was held 
in conjunction with the Bar’s midyear 
meeting, featured 17 presenters, each 
addressing relevant subtopics. The top- 
ics included: blood alcohol testing, sci- 
entific defenses, reinstatement of driv- 
ing privileges, and changes in Florida’s 
implied consent law. 

During 1990, the committee proposed 
amendments to five existing traffic court 
rules. The amendments were purposed 
to bring the rules into conformity with 
recent legislative enactments in Flor- 
ida’s Motor Vehicle Code. All of the 
proposed amendments were adopted 
by the Supreme Court on October 11, 
1990, and are set forth in its opinion 
found at 567 So.2d 1380. 

The Traffic Rules Committee’s Legis- 


lative Subcommittee continues to re- 
view prefiled legislation in the area of 
motor vehicle law. Approval was sought 
of the Bar’s Board of Governors con- 
cerning lobbying positions which may 
be taken with respect to the prefiled 
legislation. Florida’s traffic courts pro- 
vide the first and most lasting impres- 
sion of applied justice to more Floridi- 
ans than do any other courts in our 
state’s judicial system. The Traffic Court 
Rules Committee is proud to have the 
opportunity to propose rules regarding 
the delivery of justice in our state’s 
traffic courts. 


Kar B. GRUBE 
Chair 


Unlicensed 


Practice of Law 

This past year the Unlicensed Prac- 
tice of Law Committee has taken great 
strides in implementing programs that 
serve the public interest. Perhaps the 
most significant is the committee’s in- 
volvement in getting the Bar moving 
toward the promulgation of simplified 
forms. Recognizing that the adoption 
of simplified legal forms would greatly 
increase access to the legal system, the 
UPL Committee worked with the Stand- 
ing Committee on Simplified Forms and 
the Committee on Access to the Legal 
System in an effort to get forms before 
the Supreme Court of Florida. A packet 
of simplified forms to be used in the 
dissolution area were filed with the 
court and are currently pending for 
approval. 

The UPL Committee was also instru- 
mental in bringing before the court the 
issue of out-of-state attorneys practic- 
ing in Florida as in-house counsel. The 
question of the status of in-house coun- 
sel was brought before the committee 
as a request for a formal advisory 
opinion. Finding the matter one of great 
public importance, the Board of Gover- 
nors appointed a special committee to 
study the question. As a result, there 
is currently pending before the Su- 
preme Court of Florida a proposed rule 
which will clarify the status of in-house 
counsel in Florida. 

Similarly, a Board of Governors com- 
mittee is currently looking at the issue 
of foreign legal consultants practicing 
in Florida as a result of a request for a 
formal advisory opinion and hearing 
held by the UPL Committee. A rule 
may be proposed which would allow a 


foreign attorney to establish an office 
in Florida to advise clients on the law 
of the attorney’s home country. As of 
this writing, a rule has not been adopted 
by the Board of Governors. 


The UPL Committee also received a 
final order in the committee’s advisory 
opinion regarding nonlawyer drafting 
of pension plans. The court declined to 
adopt the committee’s opinion based on 
the record before it. Further clarifica- 
tion in this area is not being sought at 
this time. 


The committee is currently consider- 
ing two questions as proposed formal 
advisory opinions. The first involves the 
question of nonlawyers drafting resi- 
dential leases of one year or less in 
duration. A hearing was held on this 
question in January and a proposed 
opinion should be filed shortly. The 
second question involves nonlawyer 
preparation of living trusts. Although 
the committee held a hearing in this 
matter in January, a second hearing 
was scheduled for April as the commit- 
tee desired additional testimony. 


In the latter part of the year, the UPL 
Committee held a special meeting to 
assist the Program Evaluation Com- 
mittee in their assessment of the UPL 
program. The PEC is undertaking a 
review of the UPL program to deter- 
mine whether the program should be 
changed to better serve the public and 
members of the Bar. The review came 
about, in part, due to a proposed revi- 
sion of the rules governing the investi- 
gation and prosecution of the unli- 
censed practice of law. The proposed 
changes have not been filed with the 
court. 


As in years past, the number of 
unlicensed practice of law complaints 
keeps increasing. Our 29 local circuit 
committees are doing an outstanding 
job investigating the cases and making 
recommendations as to their disposi- 
tion. 


The UPL Committee performs the 
same function regarding nonlawyers 
as grievance committees and the Board 
of Bar Examiners perform for members 
of the Bar and candidates for admission 
to the Bar—assuring members of the 
public will not be victimized by con- 
sumer fraud which would otherwise 
cause great public harm. 

JOSEPH R. Boyp 
Chair 


The Unlicensed Practice of Law Committee continued its prosecution and investigation duties 
as the Board of Governors began reviewing the Bar’s UPL role. 


Voluntary Bar Liaison 

The Voluntary Bar Liaison Commit- 
tee, as its name indicates, attempts to 
link The Florida Bar with local and 
specialty bars, and to act as a conduit 
and clearinghouse for inter-bar issues. 
The primary project of the committee, 
working with the Florida Council of Bar 
Presidents, is the voluntary bar leaders 
conference. 

The voluntary bar leaders conference 
in past years has been held at a variety 
of locations both independently and in 
conjunction with other Florida Bar ac- 
tivities. For the last two years, the 
conference was held in July with the 
Board of Governors, Young Lawyers 
Section and FAWL meetings. 

The 1990 conference took place on 
July 19 at the Ritz-Carlton in Naples. 
Approximately 45 voluntary bar lead- 
ers from around the state met to learn 
and share ideas. Mel Morgenstern re- 
viewed with attendees the tax implica- 
tions of bar association organization 
and operation. Clarence Jones gave 
pointers on dealing with the media and 
on how to communicate the voluntary 
bar’s message to the public. 

Plans are underway, as of this writ- 
ing, for the 1991 voluntary bar leaders 
conference. The event is chaired by 
committee Vice-chair Ronnie Crider. 
The conference will take place on June 
26, immediately preceding the annual 
meeting, and will share some program- 
ming with The Florida Bar’s leadership 
conference. The conference is open to 
everyone who is in a leadership position 
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with a voluntary bar association in 
Florida. 

With The Florida Bar’s current budget 
squeeze, the committee has been asked 
to explore alternatives to the confer- 
ence. One proposal calls for the develop- 
ment of a two-hour video which would 
be available to all voluntary bars in the 
state. The video could encompass the 
highlights of the conference programs. 
It could provide ideas and suggestions 
to bars which do not have the budget 
to send a representative to the confer- 
ence, as well as to those bars who send 
only one person. A video can be viewed 
by a bar’s entire board of directors, and 
could form the basis for an orientation 
session for new board members. What 
would be missing from a video is the 
personal interaction which is one of the 
biggest benefits of the live conference. 
Members of the committee participated 
in the effort to retain the voluntary bar 
leaders conference if room can be found 
for it in The Florida Bar budget. 

Another project of the committee is 
the law week workshop held at the 
midyear meeting. Chaired by Jack He- 
linger, the workshop focused on law 
week projects that local bars could 
undertake. The committee also is help- 
ing to subsidize the purchase of dis- 
plays on the Bill of Rights by local bars, 
in keeping with the law week theme 
celebrating the bicentennial of the Bill 
of Rights. 

The committee was also concerned 
about the fate of the All Bar Confer- 
ence, which comes up for review this 
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year to determine if it will be continued. 
The committee, along with the Florida 
Council of Bar Presidents, recommended 
continuation of the All Bar Conference 
with some minor changes. The mem- 
bers expressed concern that the lines 
of communication need to be kept open 
between The Florida Bar and the many 
voluntary bars. 

Lastly, the committee would like to 
thank our Bar coordinator, Jackie Coo- 
per, for her assistance during the Bar 
leaders conference, the All Bar Confer- 
ence, and in committee meetings. She 
was new with the Bar last year so 
everything we did was a “first,” but her 
help was invaluable. 

CynTHIA R. WHITE 
Chair 


Workers’ 


Compensation Rules 
The Workers’ Compensation Rules 

Committee enjoyed an active and pro- 

ductive year. Final touches were made 
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to the trial level rules to accommodate 
mandated pretrial procedures. The ap- 
pellate rules were drafted to include the 
newly-created but now defunct Indus- 
trial Relations Commission. 

In the beginning, the 1990-91 year 
was supposed to be an easy interval—a 
period of time laden with rest and 
repose. However, with the stroke of a 
pen the legislature changed everything. 
As everyone knows, the act was drasti- 
cally changed. The committee’s highest 
priority was to completely revise the 
existing appellate rules to accommo- 
date the newly-created Industrial Rela- 
tions Commission. The rules committee 
responded magnificently to the chal- 
lenge. 

During the year, the committee met 
no less than four times. At the June 15 
meeting in Miami, goals were set and 
subcommittee assignments were made. 
A Miami contingent consisting of stal- 
warts Marilyn Strauss and Renee 
Pelzman, along with Judge Henry Har- 
nage, was assigned to the all-important 
drafting committee. Jerry Feuer was 
also assigned as a member without 
portfolio because he was not a record 
member of the rules committee—no 
doubt he neglected to send in his com- 
mittee preference form. The drafting 
committee swiftly assembled a set of 
workable rules. 

A second meeting was held at The 
Florida Bar offices in Tampa on July 
21. Remarkably, almost every member 
of the committee was present. By mid- 
afternoon extensive revisions to the 
proposed appellate rules were adopted. 

The second draft of the appellate 
rules was submitted to the committee 
at its next meeting in Orlando on 
September 17. Having adopted the sub- 
stantive content of the rules, the second 
draft was referred to the style subcom- 
mittee to put the contents of the rules 
in a more concise and readable format. 
This subcommittee was made up of 
chairs Nancy Cavey and Judge Pat 
Murphy. I also served. 

Nancy made extensive revisions to 
the language of the rules, which every- 
one on the subcommittee agreed con- 
tained too much legalese. In fairness to 
the original drafting subcommittee, the 
offensive language had been in the 
rules since they were originally adopted 
in the mid-70’s and was not indicative 
of that subcommittee’s yeoman work. 
In the middle of this process, Nancy 
took maternity leave, and I produced a 


final draft based on Nancy’s sugges- 
tions. This third draft was sent to 
members of the committee by the Bar’s 
loyal and patient staff liaison, Karen 
Asher-Cohen. 


A final committee meeting was held 
in Miami on January 25, 1991. By that 
time we learned that the IRC had been 
abolished during a one-day special ses- 
sion of the legislature. In a remarkable 
session, the full committee totally re- 
wrote the appellate rules to exclude all 
references to the IRC. The First District 
Court of Appeal was reinserted into the 
rules as the proper appellate court. The 
updated language and reorganized for- 
mat as set forth in the third draft was 
retained. This draft with the changes 
noted was adopted. Despite hiring 
freezes, etc., a fourth draft will be on 
the way to ail committee members by 
the time this report is published. 


Currently the complete revised rules 
were scheduled to be presented to the 
Board of Governors in May. It is hoped 
that the Supreme Court will be able to 
approve the full rules by this month. 


It should be noted that the rules will 
contain an updated and very workable 
universal pretrial stipulation form. This 
is the same form adopted by the Judges’ 
Committee on Uniform Practices. Their 
revised pretrial stipulation form will 
make it easier for lawyers who find it 
necessary to practice in several judicial 
districts. 


Assuming the legislature refrains 
from another drastic rewrite of Ch. 440, 
current plans call for the Bar to expand 
the rules pamphlet to include a copy of 
Ch. 440, the latest mortality tables, and 
an eight percent discount table. 


I have been active in Bar matters for 
over 20 years, and served as section 
chair in the mid-70’s. In my experience, 
I have never worked with a more 
dedicated and knowledgeable group. It 
is unfortunate that the general public 
is largely unaware of the untold hours 
and uncompensated time and hundreds 
of highly skilled and dedicated lawyers 
devoted to the improvement of Florida’s 
legal system. Perhaps they would then 
understand that most lawyers are de- 
voted professionals who sincerely care 
about the public. 


MICHAEL J. DEMARKO 
Chair 
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ADMINISTRATIVE LAW 


he Florida Supreme Court 
explained in Department of 
Transportation v. Groves- 
Watkins Constructors, 530 
So.2d 912 (Fla. 1988), the limits on a 
hearing officer’s authority to disapprove 
an agency’s decision to reject all bids 
in a competitive procurement in an 
administrative hearing conducted in 
accordance with F.S. §§120.53(5) and 
120.57(1) (1989). The Groves-Watkins 
case arose on the lowest responsible 
bidder’s administrative challenge to a 
Department of Transportation decision 
to reject all bids for a highway construc- 
tion project. The court decided that 
where there is no statutory right to 
have one’s bid accepted, the hearing 
officer’s sole responsibility is to ascer- 
tain whether the agency acted 
fraudulently, arbitrarily, illegally or dis- 
honestly. Groves-Watkins, 530 So.2d at 
914. It, therefore, held that the dissatis- 
fied low bidder must prove by a 
preponderance of the evidence that an 
agency’s decision to reject all bids is 
fraudulent, arbitrary, illegal or dishon- 
est. Several agencies, however, have in 
subsequent bid disputes extended 
Groves-Watkins’ holding and required 
the petitioner to make the same show- 
ing in an administrative hearing 
conducted under F.S. §120.57(1) chal- 
lenging an agency’s decision to award 
a contract to one bidder over another.? 


Groves-Watkins History 
and Decision 

Groves-Watkins Constructors submit- 
ted the lowest of three bids received by 
DOT for the construction of a complex 
highway interchange. Prior to soliciting 
bids for the project, DOT had formu- 
lated an estimate of the project cost 
(“prebid estimate”). The Groves- 
Watkins bid exceeded the DOT prebid 
estimate by 29 percent. Id. at 912. In 


An Examination of Groves-Watkins: 
Where Do We Go Now? 


Under F.S. $120.57, 
a petitioner in an 
administrative 
hearing must 
establish evidence 
that it is entitled to 
the requested agency 
action 


by Douglas J. Rillstone and 
Michael D. Rouse 


accordance with existing DOT policy, 
DOT rejected all bids, including the 
Groves-Watkins bid, as “too high” and 
directed that the project be readvertised 
for new bids. Groves-Watkins filed a 
petition for formal administrative hear- 
ing pursuant to F.S. §§120.53(5) and 
120.57(1) challenging DOT’s decision, 
contending that it was entitled to be 
awarded the contract as the lowest 
responsive bidder. 

At the administrative hearing, Groves- 
Watkins asserted that the DOT prebid 
estimate was arbitrarily and unreason- 
ably low because DOT relied on 
incorrect, inappropriate, and outdated 
information. The hearing officer agreed 
and found that DOT significantly un- 
derestimated the cost to build the 
project. The hearing officer recom- 
mended that DOT award Groves- 
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Watkins the contract as the lowest 
responsive bidder because the rejection 
of all bids based upon the erroneous 
prebid estimate was arbitrary and ca- 
pricious. Id. at 913. 

But DOT instead dismissed the 
Groves-Watkins protest and directed 
that the project be rebid. When Groves- 
Watkins appealed the DOT final order 
to the First District Court of Appeal, 
Groves-Watkins Constructors v. Depart- 
ment of Transportation, 511 So.2d 323 
(Fla. lst DCA 1987), the First District 
reversed DOT and held that the hear- 
ing officer’s findings were supported by 
competent substantial evidence. Accord- 
ingly, that court directed DOT to accept 
Groves-Watkins’ bid and award the 
contract to Groves-Watkins as the low- 
est responsive bidder. Id. at 330. 

DOT sought review of the First Dis- 
trict’s decision in the Supreme Court of 
Florida. Groves-Watkins, 530 So.2d 912. 
The court quashed the decision below 
“because the hearing officer and the 
First District applied an incorrect stan- 
dard of review to DOT’s action.” Id. at 
913. The court recognized DOT’s broad 
discretion to reject all bids in a competi- 
tive procurement under F.S. §337.11(3) 
(1985), and noted that the Florida Ad- 
ministrative Procedure Act, F.S. Ch. 
120, provides the procedural mecha- 
nism by which persons whose substan- 
tial interests have been affected may 
challenge an agency decision. The court 
attempted to harmonize the apparent 
conflict between DOT’s statutory dis- 
cretion and the APA’s requirement that 
a hearing officer’s factual determina- 
tion be accepted by the agency head, so 
long as it is supported in the record by 
competent substantial evidence. The 
court focused on two points. 

First, the court affirmed the strong 
judicial deference accorded an agency’s 
decision in competitive bidding situ- 


ations by recalling its opinion in Liberty 
County v. Baxter’s Asphalt & Concrete, 
Inc., 421 So.2d 505 (Fla. 1982), which 
states that when a county’s decision is 
based on an honest exercise of discre- 
tion, the decision will not be overturned 
by a court even if it may appear errone- 
ous to the judiciary. In Liberty County, 
the court held that a county’s decision 
based upon an honest exercise of discre- 
tion cannot be overturned by a court 
absent a finding of illegality, fraud, 
oppression or misconduct. 

Second, the court noted that pursu- 
ant to F.S. §337.11(3), DOT is 
authorized either to reject all bids, or 
award a contract to the lowest respon- 
sive bidder. The court found important 
that under the text of F.S §337.11(3), 
no bidder, including the lowest respon- 
sive bidder, has the right to have its bid 
accepted if DOT decides to reject all 
bids. Recognizing both the procedural 
mechanism provided by the APA to 
challenge an agency decision, and DOT’s 
broad statutory discretion to reject all 
bids under F.S. §337.11(3), the court 
concluded that when an agency decides 
to reject all bids, a hearing officer’s 
inquiry is only to determine if the 
agency acted fraudulently, arbitrarily, 
illegally or dishonestly. Finding no evi- 
dence of fraud or collusion, the court 
rejected the argument that the agency 
decision was arbitrary and capricious 
when it rejected all bids. 

At a minimum, the court in Groves- 
Watkins established that the hearing 
officer’s sole responsibility in an admin- 
istrative hearing challenging an 
agency’s decision rejecting all bids in a 
competitive procurement is to ascertain 
whether the agency acted fraudulently, 
arbitrarily, illegally or dishonestly. 
Groves-Watkins, 530 So.2d at 914. There- 
fore, a disappointed bidder’s burden in 
such a hearing is to establish that the 
agency acted fraudulently, arbitrarily, 
illegally or dishonestly. However, sev- 
eral agencies have construed Groves- 
Watkins as establishing the hearing 
officer’s standard of review and the 
petitioner’s burden in challenging 
agency decisions to award the contract 
to one bidder over another. 


Application of Groves-Watkins 
to Awarding Contracts 

The Department of Environmental 
Regulation in RAMCO Recycling Sys- 
tems v. Department of Environmental 
Regulation, 12 Fla. Admin. L. Rep. 


2378 (1989), held that the proper hear- 
ing officer standard of review in an 
administrative challenge to the agency’s 
decision to award a contract to one 
bidder over another is whether the 
agency acted fraudulently, arbitrarily, 
illegally or dishonestly. RAMCO, 12 
Fla. Admin. L. Rep. at 2380. RAMCO 
involved a disappointed bidder’s chal- 
lenge to a DER decision to award a 
contract to other bidders. According to 
DER, Groves-Watkins is a clear expres- 
sion that the appellate standard for 
reviewing final agency action estab- 
lished in Liberty County is the same 
standard a hearing officer should apply 
when hearing a challenge to an agency 
decision awarding a contract to one 
bidder over another.? Thus, DER con- 
cluded that the hearing officer erred in 
conducting a de novo hearing and that 
the petitioner’s burden in an adminis- 
trative hearing is to demonstrate that 
the agency “acted fraudulently, arbi- 
trarily, illegally or dishonestly.” Id. 

Two points in the Groves-Watkins 
opinion lend support to the agency’s 
decision to extend the petitioner’s bur- 
den established by Groves-Watkins to 
decisions awarding contracts among com- 
petitive bidders. First, the court clearly 
acknowledged that Liberty County es- 
tablished the standard by which an 
agency decision on a competitive bid 
should be measured. The court did not, 
however, state that the standard an- 
nounced in Liberty County applied to 
only judicial review of final agency 
action. Thus, an agency may conclude, 
as did DER in RAMCO, that the court 
in Groves-Watkins held that the Liberty 
County standard also applies to admin- 
istrative review of an agency’s 
preliminary action under the APA. Sec- 
ond, the court in Groves-Watkins ex- 
pressly set forth a hearing officer’s 
responsibility when it stated: 
[A]lthough the APA provides the procedural 
mechanism for challenging an agency’s deci- 
sion to award or reject all bids, the scope of 
the inquiry is limited to whether the purpose 
of competitive bidding has been subverted. 
In short, the hearing officer’s sole responsi- 
bility is to ascertain whether the agency 
acted fraudulently, arbitrarily, illegally or 
dishonestly. 

Groves-Watkins, 530 So.2d at 914. 

The agencies have and will continue 
to rely on this language to establish the 
petitioner’s burden of proof and to limit 
the hearing officer’s review of an 
agency’s decision to award a contract 
to one bidder over another. 
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Limiting Groves-Watkins to 
Decisions Rejecting All Bids 

More than one hearing officer has 
concluded that the petitioner’s burden 
established by Groves-Watkins applies 
only to a challenge of an agency decision 
to reject all bids. In RAMCO, the disap- 
pointed bidder petitioned for a formal 
administrative hearing challenging a 
DER decision to award a contract to 
another bidder. The hearing officer re- 
jected DER’s argument that the 
petitioner must meet the burden estab- 
lished by Groves-Watkins for two 
reasons. First, the hearing officer noted 
that the facts in the case were distin- 
guishable from the facts in Groves- 
Watkins, which involved an agency’s 
decision to reject all bids received. Sec- 
ond, the hearing officer observed that 
the standard announced by the court 
in Groves-Watkins had not been applied 
to an administrative protest of an 
agency’s evaluation of competitive re- 
sponses to a request for proposal which 
were not rejected by the agency. 12 Fla. 
Admin. L. Rep. at 2390. 

The recommended order entered by 
Hearing Officer York in Tallahassee 
Associates Ltd. v. Department of Health 
and Rehabilitative Services, No. 91- 
0246BID (March 21, 1991) at p. 29, held 
that the “narrow standard of review 
adopted by the court in Groves-Watkins 
does not apply” to prevent a chal- 
lenger’s showing that points were 
assigned a bidder on the basis of crite- 
ria not set out in the invitation to bid. 
See also Lanier Products v. Department 
of Health and Rehabilitative Services, 
No. 90-7201BID (DOAH March 12, 
1991) at p. 21. (“The facts in this case 
are clearly distinguishable from those 
in Grove-Watkins. In this case the is- 
sues involve the agency’s evaluation of 
competitive responses to an ITB.”) 

The RAMCO hearing officer envi- 
sioned his role as sitting on behalf of, 
and in the place of, the agency head, 
examining the process followed by the 
agency staff to arrive at the recom- 
mended contract winners, evaluating 
the factual basis for the recommenda- 
tions, resolving factual disputes, and 
recommending to the agency head a 
disposition of this case which will best 
serve the public interest. Id. Accord- 
ingly, the hearing officer concluded that 
RAMCO had to prove entitlement to a 
contract under the terms of the request 
for proposal based upon the proposal it 
submitted to DER.* 


of 


Although DER ultimately rejected 
his conclusions, the hearing officer’s 
reasoning also finds support in Groves- 
Watkins. First, the court in Groves- 
Watkins did not review an agency deci- 
sion to award a contract among 
competitive bidders. The Groves- 
Watkins court was presented only with 
the review of an agency’s decision to 
reject all bids. Thus, the facts before the 
court did not require that the court 
decide or discuss the petitioner’s burden 
in the challenge of an agency decision 
to award the contract to a bidder other 
than the petitioner. 

Second, the court’s holding in Groves- 
Watkins is limited to the review of an 
agency decision to reject all bids. The 
court recognized DOT’s broad statutory 
discretion to reject all bids in a competi- 
tive procurement under F.S. §337.11(3). 
The court emphasized the breadth of 
this statutory discretion by finding that 
no bidder, including the lowest respon- 
sible bidder, has the right to have its 
bid accepted when DOT decides to 
reject all bids under F.S. §337.11(8). 
The court needed to harmonize DOT’s 
broad statutory discretion to reject all 
bids under F.S. §337.11(3), with an 
aggrieved party’s rights to challenge 
the agency decision in a de novo pro- 
ceeding under the procedural mecha- 
nism established in F.S. Ch. 120. The 
court recalled its decision in Liberty 
County in which it recognized the broad 
discretion delegated to a public body 
and concluded that the public body’s 
decision would not be overturned by a 
court unless there was a finding of 
illegality, fraud, oppression or miscon- 
duct. The court found that the manifest 
conflict between the statutory rights of 
bidders arising from F.S. Ch. 120 and 
the discretion legislatively reposed in 
DOT by the language of F.S. §337.11(3) 
could be harmonized by applying the 
judicial standard for reviewing final 
agency action to the hearing officer 
when formulating final agency action 
in an administrative hearing challeng- 
ing a preliminary agency decision to 
reject all bids. Accordingly, the court 
held that a hearing officer’s inquiry 
when an agency gives notice of its 
intention to reject all bids is to deter- 
mine if the agency acted fraudulently, 
arbitrarily, illegally or dishonestly. 

The court in Groves-Watkins, as did 
the hearing officer in RAMCO, appears 
to recognize a distinction between the 
petitioner’s burden in challenging an 


Groves-Watkins 
appears to recognize 
a distinction 
between the 
petitioner’s burden 
in challenging an 
agency decision to 
award the contract 
to one bidder over 
another 


agency decision to award the contract 
to one bidder over another. This distinc- 
tion may be based upon the amount of 
statutory discretion delegated to the 
agency undertaking the procurement 
and the petitioner’s right, or lack thereof, 
to a contract award as the lowest 
responsive bidder. The court apparently 
applied the Liberty County standard of 
review to the administrative challenge 
of agency decisions in order to give 
effect to the broad discretion the legisla- 
ture had delegated to DOT in FS. 
§337.11(3), in which no bidder has the 
right to have its bid accepted (i.e., when 
an agency may reject all bids). The 
petitioner’s burden in this instance 
would be to demonstrate that the agency 
acted fraudulently, arbitrarily, illegally 
or dishonestly. 

The court may have signalled a dif- 
ferent burden of proof in a challenge to 
an agency decision to award the con- 
tract to one bidder over another by 
relying on Hotel China & Glassware 
Co. v. Board of Public Instruction, 130 
So.2d 78 (Fla. lst DCA 1961), to sup- 
port its finding that no bidder has a 
right to have its bid accepted when an 
agency rejects all bids. The Hotel China 
court discussed the purpose of Florida’s 
competitive bidding statutes and con- 
cluded that the benefit conferred upon 
a bidder under the bidding statutes is 
to receive fair consideration of its offer 
and a guarantee of a contract award if 
its bid is the lowest and best bid 
received. Hotel China, 130 So.2d at 81. 
The Hotel China court noted that the 
public body may not arbitrarily dis- 
criminate between bidders or award a 
contract based upon personal prefer- 


ences. The public body must award the 
contract to the bidder submitting the 
lowest and best bid or all bids must be 
rejected. 

The Hotel China court and the court 
in Groves-Watkins acknowledge that 
when the agency goes forward with the 
procurement, a bidder may have a 
statutory right to have its bid accepted 
if it has the lowest responsive bid based 
upon the bid documents. The agency’s 
discretion in this instance is limited to 
determining which of the bids received 
is the “lowest responsible bid.” The role 
of a hearing officer in formulating final 
agency action in this situation is to 
determine if the disappointed bidder is 
entitled to the bid award as the lowest 
responsible bidder based upon the bid 
documents. Thus, the petitioner’s bur- 
den is to demonstrate by a preponder- 
ance of the evidence that it is entitled 
to the contract as the lowest responsible 
bidder pursuant to the terms of the 
solicitation and based upon the bid 
submitted in response to the solicita- 
tion. 

Additionally, the court’s opinion in 
Groves-Watkins does not appear to sup- 
port the contention that the judicial 
standard for review of final agency 
action established by Liberty County 
extends to a hearing officer’s formula- 
tion of agency action in all F.S. Ch. 120 
proceedings.5 The court in Groves- 
Watkins cited Liberty County for the 
“strong judicial deference” accorded an 
agency’s decision in competitive bidding 
situations, saying that a court will not 
overturn its decision absent a finding 
of illegality, fraud, oppression, or mis- 
conduct. Groves-Watkins, 530 So.2d at 
913 (emphasis supplied). The court in 
Groves-Watkins recognized Liberty 
County as a standard which “conforms” 
to the majority view that, where an 
agency is authorized to reject all bids, 
judicial intervention to prevent the 
rejection of a bid should occur only 
when the purpose or effect of the rejec- 
tion is to defeat the object and integrity 
of competitive bidding.” Id. (Emphasis 
supplied.) The Liberty County stan- 
dard is a standard for judicial review 
to be applied by Art. IV courts and has 
not otherwise been extended to F.S. Ch. 
120 hearings,’ conducted by hearing 
officers who are part of the executive 
branch. 

The hearing officer’s decision in 
RAMCO limiting Groves-Watkins to ad- 
ministrative hearings challenging an 
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agency’s decision to reject all bids is 
consistent with legal principles embed- 
ded within the APA. The administrative 
hearings contemplated by the APA are 
designed purposefully to give affected 
parties an opportunity to change the 
agency’s mind.® Unlike judicial review 
of final agency action in which the 
standard of review is whether the 
agency acted arbitrarily, capriciously 
or beyond its discretion,? administra- 
tive proceedings conducted under F-.S. 
§120.57 are intended to formulate final 
agency action, and not to review agency 
action taken earlier and preliminarily. 
The agency decision is not final agency 
action and does not enjoy a “presump- 
tion of correctness” once a petition for 
a formal administrative hearing under 
F.S. §120.57 is filed.!° 

When conducting an administrative 
hearing under F.S. §120.57, the hearing 
officer sits as the agency head to resolve 
factual disputes, and recommend and 
critique agency policy as it is revealed 
in the record from a de novo hearing. 
The hearing officer’s role is not simply 
to review the intended decision of the 
staff as if it were final agency action, 
but to issue such recommended deci- 
sions on law and policy questions as are 
supported by the record. Thus, the 
petitioner’s burden of proof in such an 
administrative hearing is to establish 
by a preponderance of competent evi- 
dence that it is entitled to the requested 
agency action (i.e., award of the con- 
tract pursuant to the terms of the bid 
documents based upon the proposal 
submitted to the agency in response to 
such bid documents).!! Limiting a hear- 
ing officer’s role in a bid protest 
challenging an agency’s decision to 
award the contract to one bidder over 
another by imposing the Groves- 
Watkins standard of review is inconsis- 
tent with each of the above principles. 

Finally, policy concerns militate 
against extending the Groves-Watkins 
standard beyond situations in which 
an agency rejects all bids. “[OJne of the 
proper purposes for a section 120.57 
proceeding is to allow persons affected 
by intended decisions of state agencies 
to change the agency’s mind.”!2 Of 
course, the hearing is too late for the 
agency to change the invitation to bid 
or for the bidders to alter their bids. 
But the hearing provides a forum for 
full investigation of pertinent facts by 
interested parties and assures that the 
agency will have complete information 
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to make the best decision. A bidder 
should be able to “change the agency’s 
mind” by proof that its bid is the lowest 
and best. Requiring a showing of fraud, 
arbitrariness, illegality, or dishonesty 
in every case would not give a disap- 
pointed bidder the opportunity to show 
by facts that its bid is the lowest and 
best one. The court in Groves-Watkins 
did not hold that a disappointed bidder 
has no right to convince the agency in 
a de novo proceeding that its bid is the 
lowest and best, when the agency has 
given notice of an intention to award 
the contract to another, less worthy 
bidder. 


Conclusion 


The indiscriminate application of 
Groves-Watkins should be a major con- 
cern to administrative lawyers. Be- 
cause no courts have interpreted Groves- 
Watkins, agencies and successful bid- 
ders will continue to assert that the 
narrow judicial review standard applies 
in all bid protest hearings. While the 
disappointed bidders have a strong ar- 
gument that Groves-Watkins is limited 
to an agency decision to reject all bids, 
a prudent protester should be prepared 
to establish by a preponderance of the 
evidence that the agency acted fraudu- 
lently, arbitrarily, illegally or dishones- 
tly in choosing one bid over another. 0 


1 Section 120.53(5) provides a procedure 
for resolving protests arising from the con- 
tract bidding process. Section 120.57 governs 
all proceedings involving agency determina- 
tion of the substantial interest of a party. 

2 See, eg., RAMCO Recycling Sys. v. 
Department of Envtl. Reg., 12 Fra. ApMin. 
L. Rep. 2378 (1990); Matthews v. Depart- 
ment of Health & Rehabilitative Services, 
11 Apmin. L. Rep. 4776a (1989). 

3 The court in Liberty County v. Baxter’s 
Asphalt & Concrete, Inc., 421 So.2d 505 (Fla. 
1982), established the legal principle that a 
court will not overturn the honest exercise 
of a county’s discretion even if it appears 
erroneous and even if responsible people 
may disagree with the county’s action. 

4 See also Capelletti Bros., Inc. v. Depart- 
ment of General Services, 432 So.2d 1359 
(Fla. 1st D.C.A. 1983); Couch Constr. Co. v. 
Department of Transportation, 361 So.2d 

172 (Fla. 1st D.C.A. 1978). 

5 An F.S. Ch. 120 hearing is administra- 
tive rather than judicial. See Canney v. 
Board of Public Instruction, 278 So.2d 260, 
262 (Fla. 1973); McDonald v. Department of 
Banking & Finance, 346 So.2d 569 (Fla. 1st 
D.C.A. 1979). 


6 The court cited numerous authorities 
as representative of this majority view. See, 
e.g., 10 E. McQumin, MunicipaL Corpora. 
TIONS §29.77 (3d ed. 1981); Sea-Land Service, 
Inc. v. Brown, 600 F.2d 429 (3d Cir. 1979). 

7 Reliance on Liberty County to establish 
the hearing officer’s standard of review may 
be misplaced since Liberty County involved 
the judicial review of a county decision. 

8 See Capelleti Bros., 432 So.2d 1359; 
Couch Constr. Co., 361 So.2d 172; McDonald, 
346 So.2d 569. 

9 See Groves-Watkins Construction v. De- 
partment of Transportation, 511 So.2d 323, 
329 (Fla. 1st D.C.A. 1987); Capelletti Bros., 
432 So.2d 1359; System Dev. Corp. v. De- 
partment of Health & Rehabilitative Services, 
423 So.2d 433 (Fla. lst D.C.A. 1982); Wood 
Hopkins Contracting Co. v. Robert J. Au & 
Son, 354 So.2d 450 (Fla. 1st D.C.A. 1978); 
accord Chemical Waste Management, Inc. 
v. Department of Environmental Regulation, 
7 Fa. Apin. L. Rep. 3260, 3276a (1985). 

10 See generally Couch Constr., 361 So.2d 
172; Chemical Waste Management, 7 F.a. 
Apmin. L. Rep. at 3274-3279; accord NBS 
Imaging Sys., Inc. v. Department of High- 
way Safety & Motor Vehicles, FLA. 
Apmin. L. Rep. , (Final Order, August 
25, 1987). 

11 See Department of Transportation v. 
J.W.C. Co., Inc., 396 So.2d 778 (Fla. 1st 
D.C.A. 1981). 

12 Mercedes Lighting & Elec. Supply, Inc. 
v. Department of Gen. Servs., 568 So.2d 
272, 278 (Fla. 1st D.C.A. 1990); see also 
J.W.C. Co., 396 So.2d 778; Szkolny v. State 
Awards Comm., 395 So.2d 1290 (Fla. 1st 
D.C.A. 1981). 
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YOUNG LAWYERS REPORT 


hild abuse, once thought 

to be rare, now appears 

almost rampant.! Increas- 

ingly, charges of sexual 
abuse are brought against the persons 
thought to be the least likely abusers: 
the child’s parents.? Florida has en- 
acted criminal statutes demonstrating 
the state’s commitment to combat sex- 
ual abuse of children.’ In a civil suit, 
however, it is unlikely that an incest 
victim can recover in Florida. 

Why would incest victims want to sue 
their parent? The victim may have 
encountered prosecutors reluctant to 
pursue the matter.‘ Alternatively, the 
victim may want money damages.® The 
abuser perhaps has continued in a 
successful career and the victim simply 
wants compensation for his or her inju- 
ries. In a criminal trial, the court would 
not address damages for pain and suf- 
fering or for loss of future earning 
capacity. Victims also may want to 
assert their self-sufficiency and speed 
the healing process.’ 

This article examines the barriers to 
civil recovery for parental incest in 
Florida and proposes legislative and 
judicial changes. Barriers facing child 
victims include psychological repres- 
sion of abuse, the parental immunity 
doctrine, lack of capacity to sue, per- 
ceived unreliability of the child’s 
testimony, and inadmissibility of hear- 
say. Barriers facing adult incest 
survivors include the statute of limita- 
tions and inadmissibility of post- 
hypnotic testimony. 


Psychological Repression 
of Parental Abuse 

Child incest victims often develop 
coping mechanisms to deal with paren- 
tal abuse. The most common is memory 
repression.$ If the victim represses mem- 
ory of the abuse, the victim will not sue 
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Under Ard’s 
reasoning, because 
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not insurable, a 
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for incestuous abuse 
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because he or she is not aware of the 
abuse itself or the underlying cause of 
problems experienced. However, even 
if the victim does not repress memory 
of the abuse, the victim still faces 
significant barriers to a civil recovery. 


Parental Immunity 

The parental immunity doctrine bars 
minors from suing their parents in 
tort.1° To ameliorate some harsh re- 
sults under the doctrine, some courts 
created exceptions.!! Florida courts, how- 
ever, have steadfastly held that the 
doctrine is a virtual bar to intrafamilial 
tort actions of any kind. 

In Ard v. Ard, 414 So.2d at 1069 (Fla. 
1982), the Florida Supreme Court par- 
tially abrogated the doctrine, and 
permitted a child to sue his mother to 
the extent of liability insurance cover- 
age. According to the Ard court, this 
policy preserves family harmony, and 


conserves resources necessary to sup- 
port other family members.!2 The Ard 
court emphatically reiterated its com- 
mitment to the doctrine, stating that 
absent liability insurance, tort suits 
between family members are prohibited 
in Florida.15 Under the Ard court’s 
reasoning, because intentional torts are 
not insurable, a child incest victim 
cannot sue his or her parent for incestu- 
ous abuse.!# 

Florida courts should abrogate the 
parental immunity doctrine in incest 
cases. Prohibiting intrafamilial tort suits 
will not necessarily preserve familial 
assets. Other civil plaintiffs could sue 
the victim’s parent, reducing the assets 
available for family support. Yet, no 
court would deny recovery to a nonfa- 
mily plaintiff just because the defendant 
has a family to support. The question 
is whether preserving the family is so 
important, and the likelihood of preser- 
vation so great, that treating an abused 
family member differently than a non- 
family victim is justified. In cases of 
incest, it is not. 

Moreover, once incest occurs, main- 
taining family harmony is not a valid 
goal. Allowing civil immunity for a 
sexually abusive parent with assets, 
under the pretext of maintaining family 
harmony, while the same conduct can 
send a criminal defendant to death 
row! borders on the ludicrous. The 
parent may be abusing other family 
members, and the break-up of the fam- 
ily may protect them as well.16 


Going to Trial 

If the parental immunity doctrine did 
not bar a child incest victim’s suit 
against a parent and the victim did not 
repress memory of the events, the vic- 
tim still would face significant obstacles. 
First, a minor lacks the capacity to sue 
on their own behalf in Florida,!”. and 


must, therefore, tell a representative 
what happened. That person must be- 
lieve the victim and begin the long, 
difficult process of a lawsuit.18 

Attorneys, experts, and therapists 
will interview the child victim to dis- 
cover the facts of the case and the 
extent of injuries. The child may be 
unable to explain what happened. In- 
terviewers may try to make it easier for 
children to tell of their experiences. 
Some permit a sympathetic adult to be 
present, so that the child will feel 
safe.!9 Many use anatomically correct 
dolls to allow the child to demonstrate 
what happened, and ask leading ques- 
tions to get the child to talk.29 While 
these methods appear helpful, they can 
work to the child’s legal disadvantage. 

Input from interviewers or third par- 
ties may cause the child to confuse 
what those people say with their own 
memories.2! The child may become so 
confused that the child’s testimony will 
not seem competent or credible, or the 
story may begin to sound so well- 
rehearsed that the child is not believed. 
The child’s memory, in essence, may 
become contaminated.22 

After the interviews, the child may 
need to testify. To do so, the child must 
be competent. The three-part test under 
Florida law for child competency is 
whether the child is capable of observ- 
ing and recollecting facts, is capable of 
narrating those facts to the court or 
jury, and has a moral sense of obliga- 
tion to tell the truth.25 However, Florida 
courts require that the child be “un- 
equivocally capable of separating fact 
from fantasy.”24 

Children under 10 may be mentally 
incapable of meeting this test because 
their memory skills are not fully devel- 
oped.25 If the child is incompetent 
because of the interviews, the suit may 
fail, because the child is often the only 
witness. The better approach is to use 
the competency test in F.S. §90.605(2) 
and then carefully evaluate the inter- 
view process. The trier of fact can then 
determine the extent to which the child’s 
memory is “contaminated.” 

Even if the child is competent, pre- 
trial interviews may affect the child’s 
credibility. If interviewers used sugges- 
tive techniques, defense attorneys will 
call this to the court’s attention. If the 
techniques reached the level of coach- 
ing, the trier of fact may not believe the 
child. One prosecutor dropped child 
sexual abuse charges because the child 


had repeated her story so often that it 
became “too smooth” to convince a jury 
that it was not fabricated.27 

If a child incest victim is incompetent 
or if testimony is rendered unbelievable 
because of pretrial interviews, heavy 
emphasis must rest on the child’s out-of- 
court statements. Under both federal?8 
and Florida rules of evidence,2? how- 
ever, hearsay statements are inadmis- 
sible unless an exception applies. Some 
states, including Florida, have enacted 
special exceptions for hearsay state- 
ments of child sexual abuse victims.®° 
These exceptions, however, may pro- 
vide little help. Court interpretations 
of the statutes make it difficult to admit 
children’s hearsay statements. 

To admit an incompetent child’s hear- 
say statement under Florida’s exception, 
other evidence must corroborate that 
statement.?! Medical evidence of sexual 
abuse, the fact that the child’s clothing 
was torn at the time, or another witness 
could corroborate the child’s state- 
ment.32 However, in a case of incest, 
none of this evidence will likely exist.34 
Without corroboration, the incompetent 
victim’s suit will fail. 


To admit a competent child’s state- 
ment under the statutory exceptions, 
the circumstances surrounding the state- 
ment must indicate reliability.24 While 
the exceptions from various states are 
virtually identical,*5 judicial tests for 
what makes the statements sufficiently 
reliable vary. Florida courts apply a 
strict standard, requiring that the child’s 
statement be either spontaneous or 
made at the first available opportunity 
after the abuse.%6 

Florida courts’ restrictive interpreta- 
tion as to what circumstances guarantee 
the reliability of child abuse victims’ 
hearsay statements practically assures 
that the statements will not qualify for 
admission. A child incest victim will not 
likely report abuse without questioning 
from adults or “at the first available 
opportunity,” because the child may be 
too frightened or ashamed. Thus, the 
courts will not consider the statements 
that may be the most reliable because 
they predate any investigative inter- 
views. 

Florida courts announced this stan- 
dard in a criminal case. Admission of 
hearsay statements against a criminal 
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defendant may violate the Confronta- 
tion Clause of the U.S. Constitution, 
Amendment VI. The Confrontation 
Clause, however, does not apply in civil 
cases.37 Nevertheless, Florida’s hearsay 
exception for statements of child abuse 
victims imposes the same admissibility 
standard in criminal and civil cases.*® 
Imposing the identical standard 
makes it unreasonably difficult to ad- 
mit the child’s statement in civil cases. 
Because the Confrontation Clause is 
inapplicable, courts should admit these 
hearsay statements in civil cases if they 
are as reliable as statements admitted 
under other hearsay exceptions. The 
rationale for statements of child abuse 
victims, that children do not lie about 
sexual matters because they do not 
understand them, provides at least as 
sufficient a guarantee of reliability as 
the rationales for other exceptions.®9 


The Adult Incest Survivor 

Child victims may never surmount 
the obstacles facing them. Victims who 
survive incest and sue their parent 
later in life also face significant obsta- 
cles, however. 

A victim who repressed memory of 
incest may “rediscover” the abuse. How- 
ever, rediscovery may come only with 
the help of psychotherapy, at a point 
beyond the statute of limitations period 
for tortious injury. The applicable pe- 
riod in Florida is four years.4° The 
question becomes whether any doctrine 
operates to toll the statute of limita- 
tions, making a civil action timely. 

Rediscovery of abuse may occur upon 
reaching majority.*! In Florida, whether 
minority tolls statutes of limitation is 
unclear. Most Florida courts have been 
reluctant to toll statutes of limitation 
based on the “mere” fact of minority.*2 
Tolling the statute during minority, 
however, still would not help a victim 
who did not rediscover the abuse at 
majority. If the victim remains at home 
or is otherwise still under the abusive 
parent’s influence, the victim may con- 
tinue to repress memory of the abuses.*3 
Extending the time for bringing an 
action beyond majority requires appli- 
cation of the delayed discovery doctrine. 

The delayed discovery doctrine tolls 
statutes of limitation until victims dis- 
cover, or reasonably should have 
discovered, their injuries.44 Courts may 
hesitate to apply this doctrine because 
of the policies underlying statutes of 
limitation.465 Fundamental fairness re- 
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The abused child 
may feel so ashamed 
that he or she is 
unable to tell of the 
experience, or may 
fear that no one will 
support them if they 
accuse a parent 


quires that under normal circumstances, 
actions must be timely to ensure that 
defendants will be able to defend them- 
selves. 

In some cases, however, as in cases 
of incest, circumstances are not normal. 
The abused child may feel so ashamed 
that he or she is unable to tell of the 
experience, or may fear that no one will 
support them if they accuse a parent.*6 
The abuser may have threatened the 
victim.‘” A child faces virtually insur- 
mountable procedural obstacles to 
bringing suit during the limitations 
period. 

In Lindabury v. Lindabury, 552 So.2d 
at 1117 (Fla. 3d DCA 1989), cause 
dism’d., 560 So.2d 233 (Fla. 1990), the 
only Florida case to date to examine the 
delayed discovery doctrine in an incest 
case, the court held it inapplicable. In 
other contexts, however, including abuse 
of a child by a nonparent, medical and 
legal malpractice, asbestosis, and prod- 
uct liability, Florida courts willingly 
apply the delayed discovery doctrine to 
allow an action beyond the strict statu- 
tory period, when the plaintiff cannot 
reasonably be expected to pursue an 
action earlier. The delayed discovery 
doctrine is equally applicable in incest 
cases.49 

One commentator suggests that fail- 
ure to apply the delayed discovery 
doctrine to incest cases violates the 
Equal Protection Clause of the 14th 
amendment.®° Florida courts, however, 
need not look to the U.S. Constitution 
to resolve the issue. Failure to apply 
this doctrine in cases of incest and 
repressed memory likely violates the 
Florida Constitution’s guarantee of ac- 


cess to the courts.5! 
In addition, the major argument 
against applying the delayed discovery 
doctrine is injustice to defendants be- 
cause evidence may no longer be 
available. Few would argue, however, 
that the limitations period should be 
shortened to a week or less to reflect 
that physical evidence of child abuse 
usually is available only for a few days 
after the abuse.52 Further, in Florida 
child sex abuse is a capital crime with 
no statute of limitations whatsoever.53 
The legislature thus decided that fair- 
ness to the victim outweighs any 
disadvantage to the defendant and any 
interest in repose he may have. 


Hypnotically-Refreshed 
Testimony 

To deal with emotional problems re- 
sulting from incest, a victim may turn 
to psychotherapy.54 Many therapists 
use hypnosis to uncover the source of 
the patient’s destructive behavior.®> In 
the process, the victim may “rediscover” 
repressed memories of abuse. Courts 
must decide whether memory refreshed 
through hypnosis may form the basis 
of admissible testimony. 

Some courts admit post-hypnotic tes- 
timony, while others do not.5® In Bundy 
v. State, 471 So.2d 9 (Fla. 1985), Flor- 
ida’s Supreme Court held post-hypnotic 
testimony inadmissible in criminal tri- 
als due to its “basic unreliability.” In a 
subsequent criminal case, Stokes v. 
Stokes, 548 So.2d 188 (Fla. 1989), the 
Florida Supreme Court again held post- 
hypnotic testimony inadmissible, using 
broader language which may reach civil 
cases as well.57 

Refreshing memory by hypnosis is 
similar to other methods used to help 
witnesses recall facts, such as allowing 
a witness to see photographs, smell 
perfume, or hear songs.58 Subsequently, 
the trier of fact decides if the witness’ 
testimony is credible. Similarly, the 
trier of fact can decide whether to 
believe hypnotically-refreshed testi- 
mony. 

If Florida’s rule banning post- 
hypnotic testimony in criminal cases is 
extended to civil cases, then the adult 
incest victim who clears the statute of 
limitations barrier may still be without 
a recovery. Because the incest victim is 
often the only witness,®? recovery is not 
likely without the victim’s testimony; 
this result is too harsh. In civil cases, 
admitting post-hypnotic testimony is 


> 


less prejudicial, because the defendant 
is not in danger of losing life or liberty. 
If a qualified, disinterested psychologist 
conducts the hypnosis without third 
parties present and records the sessions 
on videotape, courts should admit post- 
hypnotic testimony. The trier of fact can 
decide whether to believe the testi- 
mony.® 


Conclusion 

Sexual abuse of a child is a hideous 
offense. It causes severe and permanent 
injuries which are no less devastating 
or deserving of redress when inflicted 
by a parent, and which cannot be 
addressed in a criminal trial.®! Florida 
must change its laws to give incest 
victims the same opportunity to recover 
as other civil plaintiffs. 

Courts should modify the parental 
immunity doctrine to permit suits for 
incestuous abuse. Once incest occurs, 
compensating the victim should take 
priority over the artificial goals of main- 
taining family harmony or preserving 
family assets. The investigative process 
should be carefully monitored to ensure 
that the victim’s later testimony re- 
mains accurate. Only trained inter- 
viewers should question abused 
children. They should not coach the 
child to the point that the child confuses 
their suggestions with the child’s own 
memory, and risks losing competency 
or credibility. Interviewers should vide- 
otape all meetings, so that the court can 
evaluate the interview process and de- 
termine to what extent, if any, the 
child’s memory is contaminated. 

Florida courts should modify their 
competency test. Children are not “un- 
equivocally capable of separating fact 
from fantasy.”62 The statutory stan- 
dard,®3 which provides that a child is 
competent if he or she remembers some- 
thing, can express it in some fashion, 
and understands how to tell the truth, 
is more appropriate. The trier of fact 
can determine what part, if any, of a 
child’s story is fantasy. Additionally, 
the Florida Legislature should relax the 
unduly restrictive requirements for ad- 
mitting a child’s hearsay statement in 
civil cases. Heightened inquiries con- 
cerning reliability of the statements are 
unnecessary because the Confrontation 
Clause does not apply. 

To allow an adult incest survivor who 
represses memory of the abuse or fails 
to comprehend injuries a reasonable 
opportunity to sue, the courts should 


apply the delayed discovery doctrine. 
Merely tolling the statute of limitations 
during minority would not enable a 
victim to sue if the victim did not 
rediscover or realize the full impact of 
the abuse upon reaching majority. Adopt- 
ing the delayed discovery doctrine is 
consistent with the criminal statute for 
sexual abuse of minors, which has no 
statute of limitations.® 

Finally, courts should admit post- 
hypnotic testimony in civil cases. If a 
qualified expert conducts the hypnosis 
without third-party interference, and 
makes a video or audio record, the court 
should admit post-hypnotic testimony. 
The trier of fact can decide if the 
testimony is credible. 


1In Florida during 1988, some 112,600 
child abuse incidents were reported, 16 
percent involved sexual abuse. Telephone 
interview, Alwyn Cassil, Florida Depart- 
ment of Health and Rehabilitative Services, 
District Three, March 13, 1990. 

2 Hendrix, Challenge to Child Abuse: Court 
Case Widens Options for Adults Seeking 
Redress, Los Angeles Times, December 20, 
1989, View Part E, at 1, col. 4. (hereinafter, 


Adults Seeking Redress). Experts estimate 
that one of every three girls and one of every 
10 boys is sexually abused before the age of 
18, and that 16 percent of all girls will be 
victims of incest. See also Note, A Compre- 
hensive Approach to Child Hearsay 
Statements in Sexual Abuse Cases, 83 CoLum. 
L. Rev. 1745 (1987), (hereinafter, Child 
Hearsay). “Indeed, more often than not the 
offender is a parent, relative, or an acquain- 
tance of the child.” Id. 

3 See e.g. Fua. Stat. §154.067 (1989), and 
Fia. Star. §232.5 (1989) (public employee 
who fails to report suspected child abuse 
subject to criminal penalties); Fia. R. Juv. 
Proc. 8.590 (1989) (guardians ad litem 
abused, neglected, or abandoned children); 
Fia. Stat. §794.011(2) and §775.15(1) (1989) 
(sexual abuse of a child under 11 is a capital 
crime with no statute of limitations). 

4 FE. Cieary, McCormick On Evipence, §244 
at 726, (8d ed. 1984) (hereinafter, 
McCormick). 

5 Adults Seeking Redress, supra note 2. 

Star. §775.089 (1989) (provides res- 
titution, medical and physical therapy 
expenses, lost wages, or funeral expenses). 

7 See Adults Seeking Redress, supra note 
2 


8 Id. 

9King, Hunter, and Runyan, Going to 
Court: The Experience of Child Victims of 
Intrafamilial Sexual Abuse, 13 J. HEeattH 
Pot. Pou. L. 705 (1988). (hereinafter, Going 
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to Court). Incest is related to “a wide variety 
of behavioral and psychiatric disorders. . . 
withdrawal, depression, anxiety, and school 
problems; long-term effects may include sui- 
cidal behavior, anxiety and fear, negative 
self-image, isolation, sexual problems, and 
post-traumatic stress disorder.” Id. 

10 Note, The District of Columbia Joins the 
National Trend Toward Abolition of Paren- 
tal Immunity, 37 Catu. U. L. Rev. 767, 774 
(1988). 

Td. at 774. 

12 Ard. v. Ard., 414 So.2d 1069. 

13 Td. 

14 Td. at 1067. See also Annot., Construc- 
tion and Application of Provision of Liability 
Insurance Policy Expressly Excluding Inju- 
ries Intended or Expected by Insured, 31 
A.L.R. 4th 957 (1984). 

15 Stat. §794.011(2) (1989). 

16In Lindabury v. Lindabury, 552 So.2d 
1117 (Fla. 3d D.C.A. 1989), cause dism’d., 
560 So.2d (Fla. 1990), the plaintiffs father 
also allegedly abused his nephew. Telephone 
interview with Stephen Cahen, attorney, 
February 13, 1990. 

17 Fra. R. Crv. P. 1.210(b). 

18 See The Crime No One Wants to Talk 
About, 6 Upparte on L. RELATED Epuc. (1986). 
No one wants to believe that a child suffered 
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such abuse, especially at the hands of her 
parent. Id. 

19 Note, Testimony of Child Witnesses, 62 
Wasn. L. Rev. 705 (1987). 

20 Td. 

21 Id. 

22 Id. 

23 Fa. Star. §90.605(2) (1989). 

24 Griffin v. State, 526 So.2d 752, 756 (Fla. 
1st D.C.A. 1988). 

25 See Testimony of Child Witnesses, supra 
note 19. 

26 Griffin, 526 So.2d at 758. 

27 Going to Court, supra note 9, at 705. 

28 Fep. R. Evin. 802 

29 Fa. Star. §90.802 (1989). 

30 See Wasn. Rev. Cope §9A.44.120 (1974); 
Kan. Stat. Ann. §60.460(dd) (1983); Fa. 
Star. §85.803 (1989). 

31 Td. 

32 See Perez v. State, 586 So.2d 206 (Fla. 
1989). 

33 See Doe v. Doe, 216 Cal. App. 3d 285, 
264 Cal. Rptr. 633. See also Griffin, 526 
So.2d 752. 

34 See, e.g., Fua. Star. §85.803 (1989). 

35 Cf. Wasu. Rev. Cone §9A.44.120 (1974); 
Kan. Stat. Ann. §60.460(dd) (1983); Fia. 
Star. §90.803(23) (1989). See Child Hearsay, 
supra note 2, at 1745. 

36 Griffin, 526 So.2d 752. 

37 McCormick, supra note 4, at 749. 

38 Fra. Star. §85.803 (1989). 

39 McCormick, supra note 4. Compare the 
rationale for admitting dying declarations, 
that no one would want to meet his Maker 
with a lie on his lips, and the rationale for 
excited utterances, people supposedly do not 
lie under the excitement of a stressful event. 
Id. 

40 Lindabury, 552 So.2d 1117 (Fla. 3d 
D.C.A. 1989), cause dism’d., 560 So.2d 233 
(Fla. 1990). 

41 Note, Not Enough Time?: The Constitu- 
tionality of Short Statutes of Limitations for 
Civil Child Sexual Abuse Litigation, 50 Ox1o0 
Sr. L.J. 753, 758 (hereinafter, Not Enough 
Time). 

42 Cf. Slaughter v. Tyler, 126 Fla. 515171 
So. 320 (Fla. 1936) (statutes of limitation do 
not toll due to miniority); Drake v. Island 
Community Church, 462 So.2d 1142 (Fla. 
3d D.C.A. 1989) (minority tolls statutes of 
limitation because minors cannot sue in 
their own right in Florida). 

43 Not Enough Time, supra note 41, at 758. 

44 Lindabury, 552 So.2d 1117 (Fla. 3d 
DCA, 1989), cause dism’d. 560 So.2d 233 
(Fla. 1990). 

45 Not Enough Time, supra note 41, at 753. 

46 See Doe v. Doe, 216 Cal. App. 3d 285, 
287, 264 Cal. Rptr. 633 (Cal. App. 6 Dist., 
1989). 

47 See id. 

48 Drake, 462 So.2d 1141; Nardone v. 
Reynolds, 333 So.2d 25 (Fla. 1976); Freel v. 
Fleming, 489 So.2d 1209 (Fla. 1st D.C.A. 
1986); Meehan v. Cellotex, 466 So.2d 1157 
(Fla. 3d D.C.A. 1985); Diamond v. E.R. 
Squibb and Sons, Inc., 397 So.2d 671 (Fla. 
1981); Senfield v. Bank of Nova Scotia, 450 
So.2d 1157, 1162 (Fla. 2d D.C.A. 1984). 

49 See Note, Statutes of Limitation in Civil 
Incest Suits, Perserving the Victim’s Remedy, 
7 Harv. Women’s L.J. 189 (1984) (discussing 


other states’ judicial and statutory applica- 
tion of delayed discovery in incest cases). 

50 Not Enough Time, supra note 41. 

51 See Diamond, 397 So.2d 671; Fia. Const. 
art. I, §21 provides: “The courts shall be 
open to every person for redress of any 
injury, and justice shall be administered 
without sale, denial, or delay.” 

52 Johnson v. Johnson, 701 F.Supp. 1363, 
1369 (N.D. Ill. 1988). 

53 See supra, note 3. 

54 Adults Seeking Redress, supra note 2. 

55 Td. 

56 Hypnosis involves “extreme responsive- 
ness to suggestions from the hypnotist.” 
Buack’s Law Dictionary 668 (5th Ed. 1979). 
See generally Note, Growing Disenchantment 
with Hypnotic Means of Refreshing Witness 
Recall, 41 Vann. L. Rev. 379 (1987). 

57 Cf. Kline v. Ford Motor Company Inc., 
523 F.2d 1067 (9th Cir. 1975) (post hypnotic 
testimony inadmissible in civil trial); Lemieux 
v. Superior Court of Arizona, 132 Ariz. 214, 
___, 644 P.2d 1300, 1303 (1982) (discussing 
minimum standards for admission of post- 
hypnotic testimony in civil cases). 

58 See McCormick, supra note 4, at 19. 

59 Griffin, 526 So.2d at 758. 

60 Lemieux, 644 P.2d at 1303. 

61 See supra note 6 and accompanying text. 

62 Testimony of Child Witnesses, supra 
note 19. 

63 Fia. Stat. §90.605(2) (1989). 

64 Fra. Star. §§794.011(2) and 775.15(1) 
(1989). 
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LABOR & EMPLOYMENT LAW 


n a definition derived more from 
nitty-gritty reality than classic 
economic theory, full employment 
is when I and my personal inner 
circle of family, friends, and neighbors 
are all working. A recession is when 
my neighbor loses his job. A depression 
is when I lose my job. By any measure, 
an expanding array of Florida workers 
and businesses are learning about the 
unemployment compensation system 
through personal experience. 

As current unemployment levels per- 
sist, lawyers are being asked with 
increasing frequency to represent cli- 
ents in administrative hearings 
involving contested unemployment com- 
pensation claims, perhaps for the first 
time. Although Florida’s Administra- 
tive Procedure Act, F.S. Ch. 120, sets 
out the basic framework by which a 
hearing is conducted, the hearing is not 
conducted by a hearing officer from the 
Division of Administrative Hearings 
and some procedures vary from APA 
practice. Pursuant to F.S. §443.151(4) 
(1989), all hearings involving claims for 
benefits will be conducted by an appeals 
referee according to the procedures out- 
lined in Florida Administrative Code 
Rule Ch. 38E-5.! This article summa- 
rizing the unemployment system as 
administered by the Florida Depart- 
ment of Labor and Employment Security 
is designed to assist anyone represent- 
ing a client before an appeals referee. 


Basics of 
Unemployment Compensation 
As a legislative product of the Great 
Depression, F.S. Ch. 443 is intended to 
provide benefits to individuals unem- 
ployed through no fault of their own. 
The purpose of the law is not only to 
provide a first line of defense against 
the devastating effects of unemploy- 
ment for the jobless worker, but also to 
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stabilize business activity and pump 
money into a sagging economy as a 
means of stimulating growth. When an 
individual loses work due to an eco- 
nomic decline in the employer’s 
business, the claim is generally not 
contested because the former employer 
tacitly or explicitly acknowledges the 
validity of the claim. 

Most disputes leading to a hearing 
before an appeals referee revolve around 
employment separations in which the 
worker has been discharged for other 
than economic reasons or has quit the 
job. Pursuant to F.S. §443.101(1), a 
claimant who voluntarily leaves em- 
ployment without good cause attribut- 
able to the employer or due to illness 
or disability requiring separation is 
disqualified from receiving benefits. A 
similar disqualification is imposed on a 
claimant discharged from the job for 


misconduct connected with the work.? 
Other primary disqualifications include 
employee-initiated leaves of absences, 
suspensions for misconduct connected 
with work, refusing suitable work with- 
out good cause, and being unemployed 
due to a labor dispute, whether a strike 
or lockout. In addition, a claimant also 
must meet certain eligibility require- 
ments in order to receive a benefit 
check. He must be able to work and 
actively seek work in a manner likely 
to lead to new employment. 

When an unemployed worker files a 
claim for benefits, information is re- 
quested from both the worker and the 
former employer regarding the reason 
for the job separation. This information 
is received through in-person contact 
with the claimant and telephone inter- 
views or written replies on forms mailed 
to the employer. Since a tax paid by the 
employer provides the funding for the 
unemployment compensation system, 
the employer has a legal and practical 
interest in providing information to the 
department so that an accurate deter- 
mination on the claim can be made. 
An employer’s future tax rate will vary 
depending upon the number of valid 
claims filed by former workers.’ An 
employer can currently pay as little as 
$7 per employee per year to as much 
as $378 per employee per year. Al- 
though the reason for the job separation 
is the ultimate factor in determining 
whether a former worker’s claim will 
be charged against the employer’s tax 
account, a prerequisite for avoiding 
charges is the prompt submission of 
information as requested by the depart- 
ment. 

In practice, a claimant who separates 
from employment under disqualifying 
circumstances with one employer may 
be entitled to benefits if he subse- 
quently becomes re-employed and earns 
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sufficient wages with the second em- 
ployer and separates from that job 
under nondisqualifying circumstances. 
The first employer, however, can avoid 
charges to its account despite the claim- 
ant’s receipt of benefits if the employer 
properly responds to the department’s 
request for information regarding the 
job separation. The account of the sec- 
ond employer will be subject to charges 
if the claimant’s period of employment 
with that employer falls within the 
claimant’s base period. 


Initial Determinations 
on Disputes 

Once information has been gathered 
from the claimant and employer at the 
outset of a claim, the department will 
mail a determination to the parties 
advising whether benefits are payable 
or chargeable to the employer. Prior to 
requesting an appeals hearing, a party 
should realistically evaluate the merits 
of an appeal. Many times, an employer 
will find that the cost of preparing and 
attending a hearing with numerous 
witnesses outweighs the potential mone- 
tary impact on its tax obligations. For 
instance, if the claimant only worked 
for the employer a week, the monetary 
impact on the employer’s tax rate will 
be minimal. On occasion, however, an 
employer will find it important to dis- 
pute a claim regardless of the tax 
consequences because an important 
workplace policy is being challenged 
and a precedent needs to be set. Simi- 
larly, a denied claimant normally has 
clear economic incentive to pursue an 
appeal unless it would interfere with a 
new job or work search activities. 


Preparing for Appeals 

If the client decides to appeal, the 
notice of appeal must be filed no later 
than 20 calendar days from the date the 
determination is mailed. The appeal 
may be filed in person at an unemploy- 
ment office or mailed. The appeal 
document can be a letter simply stating 
a hearing is being requested or a docu- 
mented explanation detailing the party’s 
disagreement with the initial determi- 
nation. If the appeal is mailed, the 
postmark date will be considered the 
filing date. Consequently, if a letter of 
appeal is mailed on or near the 20th 
day, the envelope containing the appeal 
must be properly postmarked. If an 
appeal is not filed within the prescribed 
time limit, the case will be dismissed 
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pursuant to Florida Administration 
Code Rule 38E-5.007. The statute does 
not provide a good cause exception for 
late appeals. 

When a case is scheduled for hearing, 
a notice of hearing will be mailed by the 
agency to all parties and representa- 
tives of record at least 10 days prior to 
the scheduled hearing dates.5 Along 
with the hearing notice, parties will 
receive a pamphlet from the bureau of 
appeals outlining the procedures which 
will be followed during the appeals 
process. The hearing notice will desig- 
nate a time for the hearing and list 
either a local address for the hearing 
location or advise that the testimony of 
one or both parties will be taken by 
telephone. 

When one or both parties are located 
in a remote or distant locality, a tele- 
phone hearing will be scheduled. A 
party is expected to have all witnesses 
present at one location, whether the 
hearing is conducted in person or by 
telephone. If a witness is absolutely 
unable to be at that location, the party 
should immediately contact the refe- 
ree’s office in an effort to arrange for 
the witness to testify by telephone. To 
assist parties in a telephone hearing, a 
copy of the relevant claims file will be 
mailed with the hearing notice. If ex- 
hibits are to be presented at the 
telephone hearing, the parties should 
immediately mail copies of the docu- 
ments to the referee and the other 
party. Failure to do so may result in a 
delay in the hearing process. If the 
hearing is to be in person, a party 
should bring the original and two copies 
of all proposed exhibits. 
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If a party is unable to appear for a 
hearing as scheduled, a written request 
for a continuance should immediately 
be sent to the appeals referee stating 
in detail the reason for the request. A 
hearing will be postponed only upon a 
strong showing of good cause.® Since 
the department is under a federal re- 
quirement to dispose of cases promptly, 
a strict standard for judging good cause 
is applied.? A compelling reason, such 
as the unavailability of a key witness, 
will justify a continuance; conflict with 
other normal business commitments 
will not. In an effort to avoid a continu- 
ance and to confirm whether the witness 
is critical to the case, a party may be 
asked by the referee to explain why 
another witness cannot be substituted. 
On occasion, the referee will attempt 
to arrange an alternate date or time for 
the hearing if the parties are willing to 
waive the 10-day requirement for the 
second notice. 

Subpoenas requiring the attendance 
of witnesses or the production of docu- 
ments may be obtained from the appeals 
referee upon the written application of 
any party.’ To ensure the proper issu- 
ance of the subpoenas, a request must 
be timely filed, stating complete names 
and addresses for witnesses and de- 
scribing with specificity the documents 
being sought. A request for the issuance 
of a subpoena which is not made until 
the time of the hearing will be denied 
unless good cause for continuing the 
hearing is shown. If a party believes 
subpoenas have been improperly re- 
quested by the opposing side, a motion 
to quash or to limit the scope of the 
subpoena for any of the grounds set 
forth in F.S. §120.58(2) may be filed 
with the referee. If a subpoenaed wit- 
ness fails to appear for the hearing, a 
continuance will be granted if the party 
requesting the subpoena wishes to seek 
enforcement in circuit court pursuant 
to F.S. §120.58(3). 

Although rarely used, a party may 
obtain discovery under the procedures 
outlined in the Florida Rules of Civil 
Procedure. Generally, parties at an 
unemployment compensation hearing 
are not represented by legal counsel; 
consequently, as a practical matter dis- 
covery is not sought. In most cases, the 
issues are not complicated and the 
parties know the position being taken 
by the opposing side. The agency file 
containing various prehearing state- 
ments by the parties is open to 


inspection. Because of the relative sim- 
plicity of the issues and the parties’ 
open access to the agency file, discovery 
is rarely needed. 

A party should begin planning the 
presentation of its case as soon as 
possible. Although some judicial uncer- 
tainty exists regarding the rules of 
evidence applicable in an unemploy- 
ment compensation appeals hearing, 
the “any evidence rule” has been gener- 
ally followed. The general practitioner 
needs to understand that, although a 
finding of fact must be based upon 
competent substantial evidence, hear- 
say evidence can be used by the appeals 
referee to supplement other competent 
evidence in formulating a finding.? Since 
hearsay is admissible at the hearing, a 
hearsay objection will not be sustained. 
If such an objection is made, the ap- 
peals referee will allow the evidence 
into the record and may state the 
intention of considering it “for what it 
is worth.” 

A suggested approach for an attorney 
faced with an opposing party who pre- 
sents hearsay evidence is to state for 
the record the deficiencies of hearsay 
evidence and announce that, based upon 
F.S. §120.58(1)(a), objections will not 
be voiced each time hearsay evidence 
is presented during the hearing by the 
opposing side. During closing argument 
counsel again has the opportunity to 
stress the unreliability of hearsay evi- 
dence. An objection based upon 
relevancy or repetitious evidence can, 
on occasion, be used to block the intro- 
duction of hearsay. 

From a tactical standpoint and in an 
effort to strengthen the party’s case, 
an attorney may wish to take advan- 
tage of the “any evidence rule” in 
administrative proceedings and present 
hearsay evidence which normally would 
not be done in another forum. For 
instance, an employer may be able to 
use competent evidence to establish the 
facts displaying the worker’s conduct 
in a misconduct case and then use 
hearsay evidence to further reveal the 
worker’s intent, thereby refuting an 
assertion that the claimant only exer- 
cised poor judgment in committing a 
certain act. 


Proof of Disqualifications 

The most frequent, usually most hotly- 
contested, and often most misunder- 
stood appeals issue is discharge for 
misconduct.!° Under case law and statu- 


tory definition, misconduct consists of 
“willful or wanton disregard of an em- 
ployer’s interests” as demonstrated by 
deliberate violation of rules or recurring 
negligence. F.S. §443.036(26). Courts 
have declined to find misconduct based 
on unsatisfactory performance when 
the claimant was found to be unable to 
meet the desired standards.!! While it 
is reasonable that an employer would 
decide to replace a “round peg in a 
square hole,” the decision to fire does 
not automatically convert a worker’s 
incompetence into “willful and wanton 
disregard.” Conversely, a worker who 
is repeatedly tardy, particularly after 
warnings, cannot evade responsibility 
or a misconduct disqualification by in- 
sisting, “I’m not a morning person.” 

If a claimant who quits employment 
had good cause attributable to the 
employer or due to illness or disability, 
a disqualification will not be imposed. 
The standard of reasonableness as ap- 
plied to the average able-bodied 
individual, as opposed to a supersensi- 
tive individual, will be used to judge the 
claimant’s reasons for leaving employ- 
ment.!2 
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The burden of establishing that a 
claimant was discharged for miscon- 
duct connected with the work lies with 
the employer.!3 Once a prima facie case 
has been established, the burden shifts 
to the claimant to explain or justify the 
conduct which is the subject of the 
employer’s complaint.!* If the job sepa- 
ration occurred because the claimant 
quit, the burden is initially on the 
worker to explain the reasons for quit- 
ting.15 


Participation at the Hearing 
Attorneys participating in their first 
unemployment compensation appeals 
hearing are sometimes surprised by the 
highly active role played by the appeals 
referee—explaining the procedures to 
be followed, reading the file documents 
into the record, announcing the burden 
of proof, and extensively questioning 
the witnesses. Rarely are both parties 
represented by counsel; consequently, 
federal and state guidelines make the 
appeals referee responsible for fully 
developing the record. When counsel is 
present, the referee can normally take 
a less active role. Counsel’s most valu- 
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able contribution is ensuring that 
witnesses with firsthand testimony are 
presented. 

An attorney representing a claimant 
before an appeals referee may not charge 
the client a fee for services unless the 
fee amount has been approved by the 
referee. At the hearing the appeals 
referee will question counsel regarding 
a proposed fee. Unless a nominal fee is 
being charged by counsel, a detailed 
timesheet is needed to justify a sub- 
stantial fee which approaches the 
amount of benefits at stake. Although 
the fee will be set by the appeals 
referee, the claimant is responsible for 
paying the fee. If a court appeal pro- 
duces greater benefits for the claimant 
or counsel for the claimant defends 
against a court appeal brought by an- 
other party, the agency will pay the 
attorney’s fee award. Fees charged to 
employers do not require approval. 


Post-Hearing Phase 

After hearing, the appeals referee 
will issue a brief written decision, usu- 
ally in a matter of days. That decision 
becomes final in 20 days unless further 
appealed to the Unemployment Appeals 
Commission, an independent three- 
member administrative review body. 
The commission does not conduct an- 
other hearing or otherwise accept 
additional evidence, but simply reviews 
the record made at the referee level. 


Parties can obtain copies of the tape- 
recorded appeals hearing testimony. 
Briefs and memorandum of law are 
accepted but not required by the com- 
mission. The next available step is 
appeal to the district court of appeal, 
following the standard rules of appel- 
late procedure for administrative action. 


Conclusion 

Although the unemployment compen- 
sation system does not normally attract 
the same levels of public attention as 
programs such as workers’ compensa- 
tion, recessionary times often shift the 
focus. This year nearly a billion dollars 
in benefits will be paid to over a 
half-million jobless Floridians. Lawyers 
who become involved in the process can 
help to ensure that the system responds 
properly to the thousands of personal 
depressions caused by job loss. 


1 All tax liability and tax rate protests are 
heard by special deputies pursuant to Fa. 
Stat. §443.141(2). 

2 The primary disqualification penalty im- 
posed upon a claimant is the requirement 
that the claimant become re-employed and 
earn at least 17 times the weekly benefit 
amount. 

3 Certain employers, such as governmen- 
tal entities or charities, can elect to reimburse 
the department only for benefits paid to 
former employees rather than paying a 
quarterly payroll tax. Such employers are 
not subject to the statute’s noncharging 
provision and must reimburse the depart- 
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ment for the proportionate share of any 
benefits paid to a former worker. 

4 The base period, which is the first four 
of the last five calendar quarters completed 
at the time the claim is filed, is used by the 
department to determine whether the claim- 
ant is monetarily eligible for benefits. 

5 Fia. Star. §443.151(4)(b)2. provides for 
10 days’ notice as opposed to 14 days’ notice 
under Star. §120.57(1)(b)2. 

See Fia. Apin. Cope R. 38E-5.016. 

7 See California Department of Human 
Resources v. Java, 402 U.S. 121 (1971); 20 
CFR 650. 

8 See Fia. Apmin. Cope R. 38E-5.019; 
Spiegel v. Lavis Plumbing Services, 373 
So.2d 72 (Fla. 3d D.C.A. 1979). 

9See Fria. Stat. §120.58(1)(a); Catholic 
Social Services v. Florida Department of 
Commerce, 365 So.2d 427 (Fla. 1st D.C.A. 
1978). 

10 Carvin, “Misconduct” Under the Florida 
Unemployment Compensation Law: Is Any- 
body Out There Listening?, 54 Fia. B.J. 489 
(1980). 

11 See Spaulding v. Florida Industrial Com- 
mission, 154 So.2d 334 (Fla. 3d D.C.A. 1963). 

12 See Uniweld Products, Inc. v. Industrial 
Relations Commission, 277 So.2d 827 (Fla. 
4th D.C.A. 1973). 

13 See Sheriff of Monroe County v. Unem- 
ployment Appeals Commission, 490 So.2d 
961 (Fla. 3d D.C.A. 1986). 

14 See Alterman Transport Lines, Inc. v. 
Unemployment Appeals Commission, 410 
So.2d 568 (Fla. ist D.C.A. 1982). 

15 See Uniweld Products, Inc. v. Industrial 
Relations Commission, 277 So.2d 827 (Fla. 
4th D.C.A. 1973). 
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FAMILY LAW 


Jurisdictional Problems in Divorce 


urisdiction in divorce cases 

can be a complicated issue. 

Jurisdictional issues appear 

when the parties reside in 
different states. Different states may 
have the authority to grant different 
types of relief. Jurisdiction to grant the 
divorce, award child support and ali- 
mony, divide marital property, grant 
custody, and modify or enforce will not 
necessarily all lie in the same state. 
The divorce practitioner must deter- 
mine whether jurisdiction exists for 
each type of relief requested. This arti- 
cle is a brief overview of the various 
jurisdictional rules. The question of 
whether jurisdiction exists in a Florida 
court for the particular relief sought can 
be complicated. 


Divorce Jurisdiction 

F.S. §61.021 sets forth the basic 
jurisdictional requirements to obtain a 
dissolution of marriage in Florida. One 
of the parties to the marriage must 
reside in Florida at least six months 
before filing the petition for dissolution 
of marriage. Residence is interpreted 
quite strictly by most district courts in 
Florida.! Residency for the statutory 
period is a threshold requirement for 
subject matter jurisdiction. Subject mat- 
ter jurisdiction cannot be acquired or 
exercised by agreement of the parties.” 

A finding that the petitioner has not 
been a resident of Florida for the re- 
quired period means the court has no 
subject matter jurisdiction and cannot 
enter any orders regarding the divorce, 
except for child support, alimony, and 
restraining orders. In other words, the 
marriage cannot be dissolved; custody 
cannot usually be determined; and prop- 
erty cannot be divided. However, it is 
possible that exclusive use of the home 
could be determined as an incident of 
child support. 


The question of 
whether jurisdiction 
exists in a Florida 
court for the 
particular relief 
sought can be 
complicated 


by Victoria M. Ho 


All courts consider many factors in 
reviewing the petitioners’ proof of resi- 
dency in an evidentiary hearing. If the 
court finds both parties to be residents 
of different states, (which can occur if 
the parties are separated and living in 
two different states for more than six 
months) then the most convenient fo- 
rum doctrine may apply. The court can 
transfer the case to the most appropri- 
ate forum, considering factors such as 
the amount of real estate in that forum, 
the activity during the marriage in that 
forum, contacts of the parties with the 
forum, and the availability of evidence 
in the competing jurisdiction.4 

When the petitioner is a resident. of 
the State of Florida, but the respondent 
is either not present or is a resident of 
another state, the court must determine 
whether its jurisdiction is limited. In 
this situation, the court has jurisdiction 
to order the dissolution of the marriage 


itself. The court does not need personal 
service over the respondent in order to 
dissolve the marriage when one party 
is here for six months. Florida is the 
marital domicile. Dissolution of mar- 
riage is an action quasi in rem.5 

If the respondent has significant ties 
to the state, the court may have juris- 
diction pursuant to F.S. §48.193(a)(c) 
(1989). In Durand v. Durand, 569 So.2d 
838 (Fla. 3d DCA 1990), the parties 
jointly owned real estate in Miami, 
Florida. The court thus concluded that 
it had jurisdiction pursuant to FS. 
§48.193(1)(c) (1989). The husband did 
not reside in Florida immediately prior 
to the commencement of the divorce 
action; he changed his residence to 
Virginia in 1983, and had made volun- 
tary support payments since that time. 

The court concluded that the “totality 
of the circumstances” met the statutory 
test for jurisdiction. The fact that the 
husband was joint-owner of the home, 
and was paying child support, sup- 
ported the minimum contacts test of 
International Shoe Co. v. State of Wash- 
ington, 326 U.S. 310 (1945). 

However, in Shammay v. Shammay, 
491 So.2d 284 (Fla. 3d DCA 1986), the 
appellate court held that the nonresi- 
dent spouse did not have sufficient 
contacts to exercise long-arm jurisdic- 
tion of the courts. The court emphasized 
that actual presence in Florida proxi- 
mate to the commencement of the 
divorce action, coupled with the intent 
to reside thereon, was definitive. Unlike 
the Durand case, husband and wife 
here did not own Florida real estate. 


Custody Jurisdiction 

When children are involved, the Uni- 
form Child Custody Jurisdiction Act 
provides that the children’s home state 
should ordinarily decide custody. The 
home state has the best opportunity to 
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collect and evaluate relevant evidence.® 
All other bases for determining custody 
are secondary to the home state juris- 
diction. On the other hand, if the Florida 
court determines the children are resi- 
dents of Florida because one parent has 
removed them from the state without 
the knowledge and consent of the other 
spouse, Florida can decline to exercise 
jurisdiction based on reprehensible con- 
duct.? The UCCJA does not automati- 
cally terminate jurisdiction already 
validly acquired merely because the 
child has resided out of state more than 
six months. If the child has maintained 
significant contacts with Florida, then 
the Florida court may retain its juris- 
diction until all contacts with Florida 
cease, another statute terminates juris- 
diction, or until it is terminated under 
the Federal Parental Kidnapping Act.® 


Child Support Jurisdiction 

Child support requires a different 
jurisdictional analysis. A court may 
have subject-matter jurisdiction for cus- 
tody and not have jurisdiction for child 
support. Child support cannot be or- 
dered without personal service on the 
respondent or service pursuant to F.S. 
§48.161 (substitute service on nonre- 
sidents) or §48.181 (the long-arm 
statute). In Dunlop v. Dunlop, 
So.2d __, 15 F.L.W. D1974 (4th DCA 
1990), involving a modification of cus- 
tody, the parties had been married in 
New York and divorced 14 years later 
in London. The wife and two minor 
children had resided in Florida before 
the divorce. The husband lived in Mas- 
sachusetts and visited the children in 
Florida. The court held that, even if the 
foreign judgment is given full faith and 
credit, the wife must still seek modifica- 
tion of child support in a state where 
personal jurisdiction can be obtained 
over the husband. 

When the petitioner and children are 
residents of Florida and the respondent 
is neither present in the state nor living 
in the state, then F.S. §48.193(1)(e) is 
applicable. This paragraph specifies acts 
which subject a person to the jurisdic- 
tion of the Florida courts in child support 
matters. 

A person is subject to Florida jurisdic- 
tion if: 1) Florida is the marital domicile 
at the time the action for child support 
is commenced, or 2) the other spouse 
was a Florida resident before the action 
was commenced, whether the two par- 
ties lived together or not. 


Relief Requested 


Dissolution of 
marriage 


Child custody 


Child support and 
alimony 


Separate 
maintenance and 
other temporary 
support 


Post-divorce 
modification of 
alimony and child 
support 


Modification of 
custody 


Enforcement of the 
final judgment 
(property 
distribution only) 


Residential Status 


One of the parties 
must be a resident 
for six months. 


The child must be 
a resident of the 
state for at least six 
months before the 
pleading is filed 
unless there are 
exceptional 
circumstances. 


Petitioner must be 
in the state; 
respondent must be 
personally served 
and must fulfill the 
requirements of the 
long-arm statute. 


Neither party need 
be resident of the 
State of Florida. 
Petitioner must be 
in the state. 


Petitioner must be 
a resident of the 
State of Florida. 


The child must 
have lived in 
Florida for the six 
months prior to the 
filing of the petition 
so that Florida is 
the child’s home 
state. 


If the petitioner is 
a resident of 
Florida and the 
dissolution of 
marriage judgment 
is from a different 
state, the petitioner 
must seek to 
domesticate the 
final judgment. If 
the petitioner is not 
a resident, he may 
proceed only 
against property 
owned by 
respondent which is 
located in Florida. 


Procedure 


Personal service, 
substitute service, 
or service by 
publications. 


Respondent must 
be given notice 
consistent with the 
statute which can 
include service by 
publication. 
Certified mail and 
personal service 
should be used 
when possible. 


Personal service on 
respondent. 


Personal service on 
respondent. 


A supplemental 
petition pursuant to 
FRCP 1.110(h) 
should be filed. 
Service can be by 
certified mail. The 
cause should be 
noticed for trial 
pursuant to FRCP 
1.440(b). 


Personal service 
need not be 
acquired over the 
respondent. 


Good practice 
dictates that the 
judgment should 
contain a provision 
retaining 
jurisdiction to 
enforce the 


judgment.!! 


Legal Background 


Star. §61.021; 
FRCP 1.070; Fia. 
Star. §49.011; 
Stat. §48.161 


Star. §61.1302 
UCCJA 


Fa. Stat. 
§§61.1304, 
61.1308(1); Monday 
v. Monday, 48 So.2d 
235 (Fla. 1983) 


Star. 
§48.193(1)(e) 


Wachsmith v. 
Wachsmith, 528 
So.2d 1201 (Fla. 4th 
D.C.A. 1988) 


Star. §61 


Camerano v. 
Camerano, 340 
So.2d 1200 (Fla. 4th 
D.C.A. 1976) 


UCCJA; Star. 
§61.1312 


Stat. 
§61.1036(2); Howell 
v. Howell, 207 So.2d 
507 (Fla. 2d D.C.A. 
1968) 
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If these conditions are not met, then 
the respondent does not have the mini- 
mum contacts necessary to subject him 
to the jurisdiction of the Florida courts 
and the spouse must sue for alimony 
or child support in the jurisdiction in 
which the respondent lives. These con- 
ditions are sometimes liberally con- 
strued by the court, as in Durand. 
However, ordinarily, an out-of-state de- 
fendant must be sued where he lives, 
even if his children live in Florida.9 


Real Property/Personal 
Property Jurisdiction 

Florida courts with jurisdiction over 
the marriage and both parties cannot 
order the partition or sale of out-of-state 
property.!° Jurisdiction lies in the state 
in which the property exists. However, 
the court can order a party to transfer 
assets as an exercise of its personal 
jurisdiction over that party. 


Jurisdiction To Modify 

In post-divorce actions to modify ali- 
mony and support, the petitioner must 
be a resident of Florida, determined by 
the same six-month test. If the original 
divorce decree was rendered in Florida, 
the Florida court retains jurisdiction 
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from the University of Wisconsin 
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Association. 

This column is submitted on behalf 
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enberg and A. Matthew Miller, edi- 
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over the case to enter modifications of 
support. Therefore, the respondent 
whose marriage was dissolved in Flor- 
ida need not be a resident of Florida for 
the court to have jurisdiction to modify 
support. A supplemental petition pur- 
suant to FRCP 1.110(h) should be filed. 


Conclusion 

In domestic relations cases, the ques- 
tion of whether jurisdiction exists in a 
Florida court for the particular relief 
sought can be complicated. If one or 
both parties have not been residents of 
Florida for six consecutive months prior 
to filing the petition for dissolution, 
there can be jurisdiction for some issues 
but not for others. The table on the 
previous page summarizes relief com- 
monly sought in dissolution actions and 
jurisdictional requirements. 0 


1 In Beaucamp v. Beaucamp, 508 So.2d 
419 (Fla. 1987), the court found the evidence 
insufficient to establish that the wife was a 
resident of the state for the required six- 
month period preceding her filing for dissolu- 
tion, and thus the trial court lacked subject- 
matter jurisdiction to dissolve the marriage. 
In part, the court looked at the wife’s lack 
of intent to live in Florida on a permanent 
basis. See also Gillman v. Gillman, 413 So.2d 
412 (Fla. 4th D.C.A. 1982). This case specifi- 
cally mentions maintenance of a vacation 
home in Florida as an insufficient basis for 
asserting jurisdiction, even though part-time 
residents often argue that ownership of real 
property should provide jurisdiction. 

2 Kutner v. Kutner, 33 So.2d 42 (Fla. 
1947). 

3 Injunction for Protection Against Do- 
mestic Violence, Fia. Stat. §741.30; Action 
for Repeat Violence, Fira. Star. §784.046; 
Arrest by Officer, Fia. Star. §901.15. 

4 Houston v. Caldwell, 347 So.2d 1041 
(Fla. 4th D.C.A. 1977); Cruikshank v. Cruik- 
shank, 420 So.2d 914 (Fla. 1st D.C.A. 1982). 

5 Orlowitz v. Orlowitz, 208 So.2d 849 (Fla. 
1967). 

6 If the children are residents of the state 
or if they have lived with the parent claiming 
the residency for six months before com- 
mencement of the dissolution proceeding, 
Florida has jurisdiction to determine cus- 
tody. The UCCJA is incorporated into Fia. 
Star. §61.1302. Florida courts have ruled 
that whenever a minor child resides in the 
state, a circuit court has inherent jurisdic- 
tion to entertain matters pertaining to 
custody and to enter orders appropriate to 
that child’s welfare. In Goldstein v. Gold- 
stein, 442 So.2d 330, a stepfather petitioned 
for custody of his stepson and the court 
stated that “whenever a child resides in this 
state, a circuit court has inherent jurisdic- 
tion to entertain matters pertaining to 
custody: ...” 

7 Mondy v. Mondy, 428 So.2d 235 (Fla. 
1983); Pace v. Pace, 510 So.2d 1031 (Fla. 4th 


D.C.A. 1987); see also Overcash v. Overcash, 
466 So.2d 1261 (Fla. 2d D.C.A. 1985). 

8 Yurgel v. Yurgel, So.2d «15 
F.L.W. 5567 (Fla. 1990). 

9 International Shoe Company v. State of 
Washington, 326 U.S. 310 (1945). 

10 Pawlick v. Pawlick, 545 So.2d 506 (Fla. 
2d D.C.A. 1989). 

11 Contempt power cannot be used to 
enforce property distribution in a final judg- 
ment. Regular creditors’ remedies of 
garnishment, sequestration, and money judg- 
ment enforcement can be used. 
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“{I]n the law we do not find startling the 
notion that reasonable men with differing 
life experience and differing assumptions 
will assess the same evidence differently.” 


Medical malpractice is rooted in the 
concept that a physician has the duty 
to use reasonable skill, knowledge, and 
care in the diagnosis and treatment of 
his patient, and becomes liable to that 
patient for failure to exercise that requi- 
site skill, knowledge, and care.? This 
leads to two questions: What consti- 
tutes reasonable skill, knowledge, and 
care, and who defines it? In the major- 
ity of malpractice cases, the doctrine of 
the professional standard of care consti- 
tutes what is reasonable skill, 
knowledge, and care, and expert medi- 
cal testimony defines the professional 
standard of care. 

Unfortunately, there is no uniform 
or set standard against which to meas- 
ure physicians. In fact, a large number 
of health care researchers have found: 
large variations in physician practice 
patterns, both within the same commu- 
nity as well as between communities;? 
that perhaps only 20 percent of diagnos- 
tic tests, procedures, and treatment can 
be proven to be appropriate or effica- 
cious; that there is little, if any, 
unanimity of opinion among experts 
practicing in the same field; and that 
expert medical opinion is not reproduc- 
ible. These findings bring into serious 
question the continued use of the pro- 
fessional standard of care as a legal 
concept, and the expert witness as the 
expounder of that standard. 

The primary function of an expert is 
to aid the court and jury in understand- 
ing issues that are outside their common 
knowledge. Especially in medical mal- 
practice cases, in which juries are not 
supposed to be able to appreciate the 
complexities of medical practice or the 
natural biological variables that exist 
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Decision Analysis: A Better Measure 
of Medical Negligence Than the 
Professional Standard of Care? 


Decision analysis is 
more effective than 
expert testimony in 
providing a jury 
understanding of 
the facts in medical 
malpractice cases 


by David J. Russin 


between individual patients, the medi- 
cal expert theoretically functions to 
clarify the facts of the case.’ 

That function may never be realized, 
however, because the expert’s testi- 
mony is composed of opinions rather 
than fact. Since opinions differ among 
experts retained to support the diver- 
gent positions of the parties, ambiguity 
is a natural result. Learned Hand rec- 
ognized this failing when he wrote: 
“The main difficulty, the fatal difficulty, 
. . . lies in the logical fulfillment of the 
expert’s position, as witness and not as 
advisor of the jury. The result is that 
ordinary means successful to aid the 
jury in getting the facts, aid, instead of 
that, in confusing them.”8 

There are two other recognized weak- 
nesses in the use of experts. The first 
lies in the fact that each party is 
interested in the expert who is the best 
witness, rather than the best expert. 


HEALTH LAW 


The jury’s evaluation of an expert’s 
opinion is more often than not based 
on the expert’s comportment, prepara- 
tion, qualifications, presentation, and 
charisma.? The second weakness lies 
in the adversarial method, which elicits 
testimony by direct and cross-examina- 
tion, with the use of hypothetical 
questions based on a biased choice of 
facts. The method does not lend itself 
to the impartial exposition of complex 
medical information. 

One of the unspoken assumptions 
upon which the concept of a profes- 
sional standard of care must, of 
necessity, be based, is that expert opin- 
ions are uniform and thus reproducible. 
Research outside the legal arena sug- 
gests the fallacy of this assumption. 
Variations have been reported with 
respect to observations, perceptions, rea- 
soning, practice patterns, and consis- 
tency in medical practice.!° To illustrate, 
when a group of physician experts in 
colorectal cancer detection were asked 
their opinions as to the overall effect 
that annual screening of persons over 
50 would have on decreasing the inci- 
dence of the disease, their responses 
varied so greatly (the answers ranged 
from a five percent to a 95 percent rate 
of decrease), that one must be led to 
conclude that on that subject, at least, 
there is no expert opinion.!! In Maine, 
researchers found that in one commu- 
nity the indications for performing a 
hysterectomy yielded a likelihood that 
70 percent of the women reaching age 
75 would have undergone the proce- 
dure; while in a neighboring community 
the likelihood was only 25 percent.!2 

But how reproducible is expert testi- 
mony when the expert is working from 
“the same set of facts,’ so to speak? 
Even when the expert’s testimony rests 
on a retrospective review of the same 
documentary evidence, the patient’s 


x 


chart, experience suggests that repro- 
ducibility is questionable at best. 
Donabedian found that pairs of physi- 
cians reviewing the appropriateness of 
hospitalization disagreed from 15 to 26 
percent of the time.!? When the same 
physicians repeated their review of the 
same material, 17 percent changed their 
opinion.!* Richardson calculated that 
in order to obtain a consensus about the 
quality of care of a single patient, with 
a 95 percent confidence level, it would 
require 21 different reviews of the same 
documentary material.15 

A major difficulty with retrospective 
review is that it often leads to an expert 
opinion based on the outcome of the 
care, a phenomenon known as “outcome 
bias,” or in more everyday terminology, 
“Monday morning quarterbacking.” 
While of little significance when related 
to discussing Saturday’s football game, 
it can produce disastrous results for the 
defendant in a medical malpractice 
suit. Outcome bias results when, in 
order to explain or justify the outcome, 
focus is on those attributes which con- 
tributed to the outcome in question. 
Those attributes are accorded more 
weight than they would receive if the 
outcome were not known. Some experts 
conclude that there has been a devia- 
tion from the prevailing standard of 
care by using the outcome in place of 
an evaluation of the quality of the 
decision-making process.!6 When peo- 
ple judge the decisions of others after 
knowing the outcome of those decisions, 
they often confuse their evaluation of 
the decisions with the evaluation of the 
consequences themselves. It follows, 
therefore, that a decision that leads to 
a bad result is a bad decision. Even 
experts forget that in medicine, deci- 
sions are made in uncertainty and 
uncertainty entails inadequate knowl- 
edge. Decisions made with inadequate 
knowledge may, “more often than not” 
lead to bad results, but that does not 
mean the decision was bad. 

The critical lack of uniformity and 
reproducibility of expert opinion, cou- 
pled with outcome bias, challenges the 
concept of expert testimony as a method 
to establish the professional standard 
of care and proximate cause in medical 
cases, or as a means to aid the court 
and jury in unravelling the more intri- 
cate aspects of medicine. When viewed 
in such light, the concept of functional 
expertise in the medical malpractice 
arena becomes a legal fiction. Instead 


of providing the means to arrive at the 
facts, it guarantees the “battle of the 
experts.” 


Decision Analysis as an 
Objective Measure of 
Physician Performance 

If we are to have objectivity in the 
adjudication of medical malpractice 
cases, we must search for a more pre- 
cise approach to establishing negligence 
than expert testimony. Decision analy- 
sis may provide the objectivity that is 
needed. It is not a new idea in law. 
Decision analysis was used in deter- 
mining the existence of contributory 
negligence in the early case of Eckert 
v. Island R.R., 43 N.Y. 502 (1871). The 
facts of the case were stated as follows: 
While standing in conversation with another 
person about 50 feet from the railroad track, 
the plaintiff saw a locomotive coming into 
the area. At the same time the plaintiff saw 
a child three or four years of age, standing 
or sitting upon the tracks on which the train 
was approaching, and was in severe risk of 
being run over, if not removed. Seeing the 
danger the child was in, the plaintiff ran to 
the child, seized the child, and threw the 
child clear of the track. The plaintiff unfortu- 


nately, was struck by the train and died of 
injuries incurred. 


It was the opinion of the court that 
negligence implies some act of commis- 
sion or omission wrongful in itself. 
Under the circumstances, the court felt 
that it was not wrongful for the plaintiff 
to make every effort in his power to 
rescue the child, compatible with a 
reasonable regard for his own safety. 
It was his duty to exercise his judgment as 
to whether he could probably save the child 
without serious injury to himself. If, from 
the appearances, he believed he could, it was 
not negligence to make an attempt to do so, 
although believing that possibly he might 
fail and receive an injury himself. He had 
no time for deliberation. 

In reaching its decision, the court 
discussed the concepts of utility, prob- 
ability, and risk, and suggested that 
there is a direct relationship between 
risk and negligence. The definition of 
negligence rests upon the unreason- 
ableness of the risk taken, so that the 
individual who takes a reasonable risk 
is not negligent, but exercising due 
care. 

Learned Hand believed that the rea- 
sonableness of taking precautions 
against harm is a function of three 
variables: 1) the probability that an 
injury will occur; 2) the gravity of the 
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resulting injury; and 3) the burden of 
adequate precautions.!?7 Stated alge- 
braically, liability occurs when C is less 
than P x L, where C is the cost of 
preventing the injury, P is the probabil- 
ity that the injury will occur, and L is 
the loss which may be suffered from the 
injury. The probability of the injury (P) 
times the loss from the injury (L) may 
be termed the “expected loss.” These 
traditional concepts, while generally 
accepted in negligence law, do not seem 
to have found their way into medical 
malpractice litigation.1® 

The use of decision analysis to deter- 
mine negligence has much to recom- 
mend it in preference to the use of 
expert witnesses testimony to establish 
the professional standard of care and 
proximate cause. There is less ambigu- 
ity and a greater likelihood that the 
court and jury will be able to ascertain 
whether the physician used his or her 
best effort to subject the patient to the 
least risk. Decision analysis enables 
one to break down a complex problem 
into its smaller components and then 
explore each component separately and 
in its proper time frame, rather than 
looking at an outcome which is the 
result of multiple decisions. To illus- 
trate, imagine the following scenario: 


A 65-year-old male presents himself to the 
emergency room with a two-day history of 
right lower-quadrant pain, nausea, and diar- 
rhea. He has no appetite and thinks that he 
is not getting better. He has no history of 
heart disease. On examination, he has ten- 
derness in the right lower quadrant which 
suggests early peritonitis. Rectal examina- 
tion is normal and he has no fever. His white 
blood cell count is normal. A surgeon is 
called, and after examining the patient, feels 
that there is a 30 percent chance that the 
patient has appendicitis and a 70 percent 
chance that the patient has a nonsurgical 
problem such as gastroenteritis. The surgeon 
operates, and the appendix is normal. On 
the second day following surgery, the patient 
suffers a heart attack and dies. 


The essential question here is “Was 
the decision to operate correct, based 
on the variables involved?” This can be 
answered by evaluating the physician’s 
decisions in light of the circumstances 
at the time of the events in question, 
rather than on the basis of the outcome. 

For the surgeon in the scenario, there 
are two therapeutic alternatives: to 
operate or not to operate. These two 
alternatives lead to five possible out- 
comes: 

1) Patient operated on and had ap- 
pendicitis. 

2) Patient operated on and has no 
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appendicitis. 

3) Patient is not operated on and has 
appendicitis. 

4) Patient is not operated on and has 
appendicitis which goes on to perforate. 

5) Patient is not operated on and has 
no appendicitis. 

From the medical literature the sur- 
geon can obtain the following informa- 
tion: 

1) The operative mortality rate for a 
patient without appendicitis is 0.06 
percent. This means that 99.94 percent 
of patients will survive. Most deaths are 
secondary to heart attack. 

2) The operative mortality rate for a 
patient with acute appendicitis is 0.1 
percent. This means that 99.90 percent 
of patients will survive. 

3) The chances of the appendix perfo- 
rating while under observation in the 
hospital is 27.5 percent. 

4) The mortality in patients over the 
age of 60 with perforation of the appen- 
dix is 15 percent. This means that 85 
percent of patients will survive. 

This may be tabulated as follows: 


Operation 
Probability Survival Rate 
Appendicitis 0.30 0.99 
No Disease 0.70 0.994 
Expected 
Value 
Appendicitis 0.30 
No Disease 0.69 
Total 0.99 
No Operation 
Probability Survival Rate 
Appendicitis 0.30 0.85 
No Disease 0.70 1.00 
Expected 
Value 
Appendicitis 0.26 
No Disease 0.70 
Total 0.96 


Because the expected valued of the 
operation is greater than the expected 
value of not operating, the surgeon’s 
decision to operate was correct. 

Opinions may differ as to the validity 
of the different structural and numeri- 
cal assumptions upon which the deci- 
sion is built. In this particular scenario, 
the structural assumptions are valid, 
but there could be differing opinion as 
to the numerical assumptions. The sur- 
geon’s decision is a function of the 
probability of appendicitis and the mor- 


tality rates for the various outcomes. 
To test the validity of the surgeon’s 
conclusion based on different numerical 
assumptions, one varies the compo- 
nents of the numerical assumptions to 
see if, over a likely range, the conclu- 
sion might change. If the conclusion 
changes, then one can assume that the 
decision-making process was faulty. If 
the conclusions remain the same, then 
one can be confident that the surgeon’s 
decision was correct. This process of 
validation is called “sensitivity analy- 
sis.” 

For the scenario above, there are two 
assumptions that need analysis. The 
first is the probability of appendicitis 
and the second is the mortality rate 
from perforation. Sensitivity analysis 
would calculate the expected value of 
the operation and no operation, respec- 
tively, while varying the probability of 
appendicitis and mortality rate from 
perforation, as follows: 


Probability of Expected Value 
Appendicitis Operation 
30% 0.9887 
25% 0.9888 
23% 0.9889 
20% 0.9890 
Expected Value 
No Operation 
0.9858 
0.9879 
0.9888 
0.9903 


One can see that when the probabil- 
ity of appendicitis is greater than 23 
percent, then the surgeon should oper- 
ate. 

What happens to the decision to 
operate if the mortality rate is less than 
15 percent, when the probability of 
appendicitis is 23 percent? The results 
are as follows: 


Mortality Expected Expected 
Rate Value Value No 
Operation Operation 
10% 0.9931 0.9920 
9% 0.9931 0.9926 
8% 0.9931 0.9933 


The figures show that when the mor- 
tality rate for perforation of the appen- 
dix is greater than 9 percent, and the 
probability of appendicitis is equal to 
or greater than 23 percent, operation 
is the correct decision. 


3 
4 
4 


Summary 

Expert testimony concerning the pro- 
fessional standard of care is probably 
ineffective in providing a jury the aid 
it needs to understand the facts of a 
medical malpractice case. Decision analy- 
sis may be a more suitable method. It 
has the ability to replace subjectivity 
with objectivity. 

The application of decision analysis 
to medical malpractice is clearly in its 
infancy and many questions remain. 
Ultimately, it promises greater objec- 
tivity in litigation. A number of national 
health care organizations are involved 
in the development and dissemination 
of those clinical parameters which will 
allow effective use of the methodology. 
It is expected that the setting of nu- 
merical parameters will be an arduous 
task which may take years to accom- 
plish. As they develop, however, it may 
be useful to explore moving away from 
the traditional concept of standard of 
care defined by contradictory expert 
testimony, toward the evaluation of the 
decisions of the caregiver. 
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M.B.A. with a certificate in health care 
administration at the University of 
Miami. Dr. Russin is president of 
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Gary Davis, J.D., for their assis- 
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It is recognized that the use of ex- 
perts to define the professional stan- 
dard of care is entrenched in the Ameri- 
can legal system. Changing the status 
quo may prove difficult, opposed by 
those who derive comfort from the 
existing system. Nonetheless, it ap- 
pears to be incumbent upon physicians 
and their defense counsel to raise this 
issue before the courts charged with the 
responsibility to ensure that justice is 
administered in as objective a manner 
as possible. 9 
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Food Fight 
Erupts in 
Neighborhood 
Supermarket 


Produce section after recent food fight. 


Carrots, broccoli, tomatoes, 
even brussels sprouts were 
flying into grocery carts as 

e Great American Food 
Fight Against Cancer broke 
out in area supermarkets. 

Consumers are reacting to 
studies which show that foods 
high in vitamins A and C, high 
in fiber and low in fat, may 
help reduce cancer risk. 

“My husband is getting 
whole grain toast tomorrow 
morning,” one shopper de- 
clared. A mother was seen 
throwing carrots into her bag. 
“Snacks for the kids,” she 
said. 

Grocers are, of course, 
delighted. “This food fight is 
pretty exciting,” said one pro- 
duce manager, “and there’s 
nothing for me to clean up!” 

The American Cancer Soci- 
ety, sponsor of the Food Fight, 
has more information. Call 
1-800-ACS-2345. 

And, be on the lookout for 
Community Crusade volun- 
teers armed with shopping 
lists. 


AMERICAN 
CANCER 
SOCIETY 
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ections 7 through 11 of Ch. 
90-132, Laws of Florida, 
amended certain sections of 
F.S. Ch. 201 (the “statutory 
amendments”) which govern excise taxes 
on documents (“documentary stamp 
tax”). The statutory amendments be- 
came effective July 1, 1990. Based upon 
the statutory amendments, the Depart- 
ment of Revenue, on November 9, 1990, 
proposed revisions to the Florida Ad- 
ministrative Code Rules governing 
documentary stamp taxes (the “FAC 
amendments”).! 

In response to written and oral com- 
ments received at a December 6, 1990, 
rule hearing, the department, on Janu- 
ary 4, 1991, published revisions to the 
FAC amendments.? The governor and 
the cabinet approved the FAC amend- 
ments on January 21, 1991, and the 
department certified the FAC amend- 
ments to the secretary of state on 
January 24, 1991. The FAC amend- 
ments became effective 21 days after 
certification to the secretary of state 
(i.e., February 13, 1991). The depart- 
ment’s position is that the FAC 
amendments apply to all transactions 
occurring on or after July 1, 1990, the 
effective date of the statutory amend- 
ments. 

The statutory and FAC amendments 
(sometimes collectively referred to as 
the “amendments”) affect the imposi- 
tion of documentary stamp taxes on a 
wide array of transactions. Certain of 
the FAC amendments are controversial 
in that they are, arguably, not sup- 
ported by the statutory amendments. 
Due to page restrictions the author will 
not attempt to discuss all areas and 
transactions affected by the amend- 
ments, nor will the author attempt to 
discuss all of the FAC amendments 
which may not be supported by the 
statutory amendments.’ Instead, the 
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TAX LAW NOTES 


Documentary Stamp Taxes — 
Impact of Statutory and 
Florida Administrative Code Rule Amendments 


By defining an 
assumption 
agreement as a 
renewal, the effect of 
the FAC 
amendments is to 
overrule the holding 
of NCNB and 
related case law 


by James M. O’Connell 


author will limit this discussion to the 
effect of the amendments on i) the 
taxation of assumption agreements; ii) 
the qualification of renewal notes; and 
iii) the transfer of encumbered and 
unencumbered real property. In addi- 
tion, the author will briefly discuss the 
department’s change in position as to 
the taxation of mortgages securing guar- 
antees. 

For purposes of the discussion below, 
the law, as in effect prior to the amend- 
ments, is sometimes referred to as the 
old law and the law, as in effect after 
the amendments, is sometimes referred 
to as the new law. 


Amendments to 
F.S. §§201.08 and 201.09 

F.S. §201.08 was amended to in- 
crease the rate of documentary stamp 
tax on notes and mortgages from $.15 
to $.32 per $100 of consideration or 


fraction thereof. The documents enu- 
merated in and subject to tax under 
F.S. §201.08 were not changed by the 
statutory amendments. However, F.S. 
§201.09, which provides an exception 
from documentary stamp tax for re- 
newal notes and mortgages, was 
amended by the addition of the follow- 
ing language: “In order to be exempt 
from taxation under this section, a 
renewal note shall not be executed by 
any person other than the original 
obligor and must renew and extend only 
the unpaid balance of the original con- 
tract and obligations.”® This statutory 
amendment to F.S. §201.09 raises a 
number of points for discussion. 

¢ Taxation of Assumption Agreements 
as Renewals 

Under the old law, neither the stat- 
utes nor the FAC Rules defined renewal 
notes or mortgages. However, as a 
result of the FAC amendments, a re- 
newal is now defined to include an 
assumption agreement.® As indicated 
above, under F.S. §201.09, as amended, 
“to be exempt from taxation ...a 
renewal note shall not be executed by 
any person other than the original 
obligor.” Because a person other than 
the original obligor must sign a renewal 
in order to assume the debt of the 
original obligor, an assumption agree- 
ment cannot qualify as a renewal and 
is, thus, subject to documentary stamp 
tax under F.S. §201.08.7 

Under the old law, assumption agree- 
ments were not subject to documentary 
stamp tax if the original obligor was 
not released from liability. The court, 
in NCNB National Bank of Florida v. 
Department of Revenue, 523 So.2d 738 
(Fla. 2d DCA 1988), held that an addi- 
tional party could execute a note or 
mortgage along with the original obli- 
gor and the new instrument would 
qualify as a renewal and, thus, be 
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exempt from additional documentary 
stamp tax. 

However, by defining an assumption 
agreement as a renewal and requiring 
that the renewal be executed only by 
the original obligor, the effect of the 
FAC amendments is to overrule the 
holding of NCNB and related case law. 
See also Department of Revenue v. Bon- 
ard Enterprises, Inc., 515 So.2d 358, 
(Fla. 2d DCA 1987), and Hialeah, Inc. 
v. Department of Revenue, 380 So.2d 
562, (Fla. 3d DCA 1980) (assumption 
of a debt obligation without the release 
of the original obligor is not subject to 
tax). 

In enacting the statutory amend- 
ments, the legislature did not add 
assumption agreements to the list of 
instruments subject to tax under F.S. 
§201.08, nor did it choose to specifically 
define a renewal to include assumption 
agreements. Therefore, in the author’s 
opinion, the FAC amendments subject- 
ing assumption agreements, under 
which the original obligor is not re- 
leased from liability, to documentary 
stamp tax are not supported by the 
statutory amendments. 

¢ Renewal of Unpaid Balance Only 

The statutory amendment to F.S. 
§201.09, providing that a renewal can 
only extend the “unpaid balance of the 
original obligation,” codifies the depart- 
ment’s position under the old law and 
remains a trap for the unwary.® For 
purposes of discussion, assume the fol- 
lowing: A Corp. executes a revolver 
promissory note in the face amount of 
$1,000,000. A Corp. draws down the 
entire $1,000,000 and subsequently pays 
the balance down to $600,000. A Corp. 
now proposes to execute a new note in 
order to refinance its obligation at a 
more favorable interest rate. If A Corp. 
were to execute a new note in the face 
amount of $1,000,000, the new note 
would not qualify as a renewal and 
documentary stamp tax would be due 
on the entire $1,000,000 face amount. 

Under the old note, A Corp. could 
draw down on the $400,000 of remain- 
ing principal without incurring a 
documentary stamp tax liability. To 
preserve this ability and to be able to 
execute a renewal note in the face 
amount of $1,000,000, A Corp. can draw 
down on the additional $400,000 prior 
to executing the renewal note.9 A Corp. 
could then immediately repay the 
$400,000. As a more costly alternative, 
A Corp. could execute both a renewal 


note for $600,000, on which no addi- 
tional documentary stamp tax would 
be payable, and a new note for $400,000, 
on which additional documentary stamp 
tax would be payable and then consoli- 
date and renew the two notes.!° 

The FAC amendments added FAC 
Rule 12B-4.054(1)(f) to provide relief 
when a note is renewed and the bor- 
rower has not previously drawn down 
amounts equal to or greater than the 
face amount of the note. Assume that A 
Corp. executes a revolver promissory 
note in the face amount of $1,000,000, A 
Corp. draws down on $200,000 and that 
this amount remains unpaid at the time 
A Corp. executes a new note. FAC Rule 
12B-4.054(1)(f) provides that A Corp. 
can renew the undisbursed amount 
($800,000) together with the unpaid 
balance of the amount previously dis- 
bursed (i.e., $200,000). Thus, A Corp’s 
new note, in the face amount of 
$1,000,000, can qualify as a renewal. 
If A Corp. had previously drawn down 
a total $300,000 (in one or more draws) 
and only $200,000 remained unpaid, A 
Corp. could only execute a renewal note 
in the face amount of $900,000 (i.e., the 
undistributed portion, $700,000, plus 
the unpaid balance of the amount previ- 
ously distributed, $200,000). 


Amendments Affecting 
Transfers of Encumbered and 
Unencumbered Real Property 

The amount of documentary stamp 
tax due on the transfer of real property 
by deed is calculated by reference to the 
amount of consideration paid for the 
real property.!! Under new law, the tax 
rate remains $.55 per each $100 of 
consideration.!2 However, the statutory 
amendments to F.S. §201.02(1) amended 
the definition of consideration by add- 
ing the following language: 


For purposes of this section, consideration 
includes, but is not limited to, the money 
paid or agreed to be paid; the discharge of 
the obligation; and the amount of any mort- 
gage, purchase money mortgage lien, or 
other encumbrance, whether or not the un- 
derlying indebtedness is assumed. If the 
consideration paid or given in exchange for 
real property or any interest therein includes 
property other than money, it is presumed 
that the consideration is equal to the fair 
market value of the real property or interest 
therein.!$ 


This statutory amendment affects the 
documentary stamp tax consequences 
of the transfer of encumbered and unen- 
cumbered real property. 


¢ Effect on Transfers of Encumbered 
Real Property 

Under the old law, the consideration 
received for the transfer of encumbered 
real property included the amount of 
the outstanding debt on such property 
if the transferee either assumed such 
debt or took the property subject to such 
debt. In Florida Department of Revenue 
v. Di Maria, 338 So.2d 838 (Fla. 1979), 
the Florida Supreme Court stated: 
In this case, the transfer carried with it a 
shifting of the economic burden of paying the 
purchase money mortgage from the grantor 
corporation to the grantee shareholder. Upon 
the conveyance from the corporation to the 
shareholder, the corporation received a bene- 
fit to the extent that it was relieved of the 
obligation to pay the purchase money mort- 
gage and the shareholder incurred a 
commensurate economic burden. 


Based upon the holding of Di Maria, 
a body of case law developed which held 
that if there was not a shift in the 
economic burden then the debt as- 
sumed or taken subject to would not be 
deemed to be consideration. 

In Strom v. Story, 334 So.2d 337 (Fla. 
1st DCA 1976), a corporation deeded 
encumbered real property to a share- 
holder who had previously personally 
guaranteed the corporation’s debt to the 
mortgagee. The court stated that: 


This case is distinguishable from Di Maria 
in that there is no shifting of any burden of 
payment. In this case, the stockholder was 
already fully liable for payment of the debt. 
The deed did not make the grantee assume 
any payments for which he was not already 
fully and completely responsible. There was, 
therefore, no consideration passing and the 
transaction was immune from the tax. 


See also Department of Revenue v. Zuck- 
erman-Vernon Corp., 354 So.2d 353 
(Fla. 1977). 

Based upon the statutory amend- 
ment set forth above, the FAC 
amendments revised FAC Rule 12B- 
4.012(2)(a) to define consideration to 
include “mortgage indebtedness. . . not- 
withstanding the transferee may be 
liable for such indebtedness.” By includ- 
ing this language, the FAC amendment, 
in effect, overrules the holdings of Strom 
and Zuckerman. In the author’s opin- 
ion, this FAC amendment does not 
appear to be supported by the statutory 
amendment. 

¢ Effect on Transfers of Unencum- 
bered Real Property to Corporations 

Under the old law, the amount of 
consideration received upon the trans- 
fer of unencumbered real property to a 
corporation in return for stock was 
determined by reference to the par 
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value of the stock received. However, 
under the new law when stock is re- 
ceived in return for deeding real 
property to a corporation, the consid- 
eration received by the shareholder is 
deemed to be equal to the fair market 
value of the real property.!4 

For instance, assume A forms X Corp. 
and deeds unencumbered real property 
worth $100,000 to X Corp. in return for 
100 shares of X Corp.’s $1 par value 
stock. Under the old law, the considera- 
tion received by A was deemed to be 
$100 and the tax due was $.55 [.55 
($100 x 1)[100]. Under the new law, the 
consideration received by A is deemed 
to be $100,000 and the tax due is 
$550.00 [.55 ($100,000/100)). 

¢ Effect on Transfer of Unencum- 
bered Real Property to Partnerships 

Under the old law, when unencum- 
bered real property was contributed to 
a partnership in return for a partner- 
ship interest, the consideration received 
by the partner was determined by refer- 
ence to the value of the partnership 
interest received. Under the new law, 
the consideration received by the part- 
ner is presumed to be equal to the fair 
market value of the property trans- 
ferred.'5 For various reasons, partners 
often take back a partnership interest 
valued at less than the value of the 
property they contribute to the partner- 
ship. 

For instance, assume A contributes 
unencumbered real property worth 
$100,000 to partnership AB in return 
for a 50 percent interest and B receives 
the remaining 50 percent interest in 
return for providing services. Under the 
old law, A’s partnership interest was 
valued at only $50,000 (50 percent of a 
partnership whose sole asset is real 
property worth $100,000 and the tax 
due was $275.00 [.55 ($50,000/100))). 
Under the new law, the consideration 
paid is deemed to be equal to the fair 
market value of the property trans- 
ferred and the tax due is $550 [.55 
($100,000/100)). 


Taxation of Fee and 
Leasehold Mortgages 
Securing Guarantees 

The department, in reliance on the 
holding of Barnett Bank of South Flor- 
ida, et al. v. Department of Revenue, 571 
So.2d 527 (Fla. 3d DCA 1990), has 
begun to take the position that fee and 
leasehold mortgages securing guaran- 
tees are subject to documentary stamp 
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tax. In Barnett, the court held that a 
mortgage securing a borrower’s obliga- 
tion under a line of credit is subject to 
documentary stamp tax and that the 
tax base is calculated by reference to 
the maximum amount allowed to be 
drawn under the letter of credit. The 
court noted that F.S. §201.08(1) was 
amended in 1977 to add mortgages and 
other evidences of indebtedness to the 
category of documents subject to docu- 
mentary stamp tax and that, at that 
time, F.S. §697.01(1) was in existence 
and defined mortgages as being “condi- 
tional or defeasible”” The court went 
on to state that it is clear that the 
legislature expressly intended to put 
this conditional or contingent type of 
document in the class of documents 
subject to documentary stamp tax. Offi- 
cials of the department have stated 
that, based upon the holding of Barnett, 
it is the department’s position that 
mortgages which secure contingent pay- 
ments to be made under guarantees are 
subject to tax like the mortgages in 
Barnett which secured contingent pay- 
ments under letters of credit. 


Conclusion 

The amendments affect the documen- 
tary stamp tax consequences of a wide 
array of transactions not discussed in 
this article. The author suggests that 
practitioners review the applicable stat- 
utes and FAC Rules in light of the 
amendments. 
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will not incur interest expense. However, it 
will incur a documentary stamp tax liability 
of $1,280 ($400,000 x .32/100). If A Corp. did 
not follow either of these alternatives and it 
renewed the note in the face amount of 
$1,000,000, its documentary stamp tax li- 
ability would be $3,200 ($1,000,000 x .32/ 
100). 

11 Fra. Stat. §201.02(1). 

12 Fra. Stat. §201.02(1). 

13 Added by Fla. Laws §7, Ch. 90-132. 

14 The statutory amendment to Fa. Star. 
§201.02(1) is also reflected in Fira. Apmin. 
Cove R. 12B-4.012(2) and Fia. Apmin. Cope 
R. 12B-4.013(7). 

15 ApMin. Cone R. 12B-4.013(10). 
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CRIMINAL LAW 


Statements in Criminal Cases: 
When and Whose Statements Can 
Be Used Against You? 


he prophylactic warnings, 
commonly referred to as Mi- 
randa! rights, are given to 
a person when he is ar- 
rested. In many cases, when an accused 
gives a statement to the police, an 
attempt is made to suppress the state- 
ment so it cannot be introduced into 
evidence. However, there are occasions 
when an accused seeks to introduce his 
post-arrest exculpatory statements, i.e., 
statements that are self-serving and 
tend to exonerate him of the crime.? 
Prosecutors also find it desirable to 
introduce exculpatory statements when 
there is other evidence that proves the 
statements were false when made.? 

A related situation is where the state 
seeks to offer a statement made by 
another which exposes the declarant to 
criminal liability and exculpates the 
accused.* These types of statements are 
admissible only if corroborating circum- 
stances show their trustworthiness. 

This article will discuss the applica- 
ble case law and hearsay exceptions 
governing the admissibility of the dif- 
ferent types of statements made by 
defendants and others in criminal cases. 


Exculpatory Statements 

As a general rule, a defendant’s out-of- 
court, self-serving exculpatory state- 
ment is inadmissible hearsay.5 The 
reason underlying the rule prohibiting 
defendants from presenting self-serving 
acts before or subsequent to the crime 
is this would permit them to make 
evidence for themselves.§ If this rule did 
not exist, defendants would be able to 
present their version of what occurred 
without ever having to testify during 
the trial. For many defendants, this 
would be beneficial because they would 
not be subject to cross-examination 
which may reveal their substantial crimi- 
nal records, and yet be able to present 


As a general rule, a 
defendant’s out-of- 
court, self-serving 
exculpatory 
statement is 
inadmissible 
hearsay 
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their defense. 

However, self-serving declarations are 
admissible evidence when they form a 
part of the res gestae. Such a statement 
is considered res gestae when it is made 
spontaneously and is closely connected 
to the event in time and substance.’ 


Declarations Against 
Penal Interest 

A statement against penal interest 
is admissible because it is an exception 
to the hearsay rule.® This is not a true 
“firmly-rooted exception” though, be- 
cause the statement is required to be 
inculpatory. Unlike an exculpatory state- 
ment, an inculpatory statement tends 
to establish the defendant’s guilt and 
therefore must be accompanied by guar- 
antees of trustworthiness in order to 
be admissible.? In Maugeri v. State, 460 
So.2d 975, 978 (Fla. 3d DCA 1984), the 
Third District Court of Appeal adopted 
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the federal test for the admissibility of 
inculpatory statements against penal 
interest. The test is based on the federal 
equivalent to Florida Rule of Evidence 
804(2)(c): 

[BJefore an inculpatory statement against 
penal interest is admissible under Rule 
804(b)(3), it must be shown that (1) the 
declarant is unavailable as a witness, (2) the 
statement must so far tend to subject the 
declarant to criminal liability that a reason- 
able person in the declarant’s position would 
not have made the statement unless he or 
she believed it to be true, and (3) corroborat- 
ing circumstances clearly indicate the 
trustworthiness of the statements.!° 


Although §90.804(2)(c) previously only 
required corroboration for exculpatory 
statements, the court in Maugeri ex- 
tended the corroboration requirement 
to statements which implicate the de- 
clarant and the accused in criminal 
activity. Thus, after Maugeri, 
§90.804(2)(c) can be utilized by the 
state to admit statements which impli- 
cate the accused. Prior to Maugeri, this 
exception was primarily used by defen- 
dants to prove their innocence when 
corroborating circumstances existed to 
show their trustworthiness." 

In Maugeri, the homicide victim’s 
girlfriend, Lori Ford, testified that the 
victim told her the day before the 
killing that he had stolen two kilograms 
of cocaine from the defendant’s air- 
plane. Her testimony was properly 
admitted as a statement against penal 
interest under the hearsay exception.!? 
Ford testified that the defendant had 
ordered another man to shoot the vic- 
tim. The evidence that the cocaine had 
been taken by the victim was devastat- 
ingly damaging and inculpatory of the 
defendant in that it simultaneously 
explained and supported the girlfriend’s 
testimony as to the defendant’s commis- 
sion of the crime and provided 
persuasive evidence of his motive for 
having done so.!° The court reasoned 
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that the declarant, who was dead, was 
unavailable as a witness.'4 Further- 
more, the portion of the statement 
referring to the declarant’s involvement 
in a cocaine theft so far tended to 
subject him to criminal liability for 
drug trafficking that a reasonable per- 
son in his position would not have made 
the statement, even to his girlfriend, 
unless he believed it to be true.!5 More- 
over, the surrounding circumstances 
which included the subsequent use of 
the cocaine purportedly taken in the 
theft, established that something was 
taken from the defendant’s airplane 
and that the victim was killed in a 
confrontation over whatever it was.!& 

Maugeri illustrates that courts are 
cautious about admitting statements 
into evidence made by someone who is 
unavailable for trial and whose state- 
ment tends to subject themselves to 
criminal liability, because the defen- 
dant is essentially unable to confront 
the person who made the statement. 
Therefore, it is imperative that all three 
elements of the statement against pe- 
nal interest exception be met before 
courts will admit them.!7 


Admissions by a 
Party Opponent 

A second hearsay exception govern- 
ing the admissibility of a defendant’s 
statement is when an out-of-court ad- 
mission is offered by an adverse party.!8 
These out-of-court statements are ad- 
missible because they are statements 
made by an adversary, and an adver- 
sary cannot complain about being un- 
able to cross-examine himself.!9 Thus, 
based on the language of this hearsay 
exception, only the state can introduce 
a statement under this exception be- 
cause the statement must be offered 
against a party and be his own state- 
ment. This hearsay exception should 
be distinguished from a declaration 
against interest, which is a statement 
made by an unavailable nonparty who 
must have been aware of the risk of 
harm to his own interests at the time 
he spoke.?° These types of statements 
are slightly distinguishable from a con- 
fession which acknowledges a criminal 
act. A confession, unlike a declaration 
against interest, requires proof of the 
corpus delicti, or the body of the crime, 
as a predicate for its admission.”! Exist- 
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ing case law treats admissions as an 
exception to the hearsay rule although 
the decisions tend to confuse “admis- 
sions” with “declarations against inter- 
est” by referring to them as “admissions 
against interest.”22 


Other Circumstances 
To Be Considered 

Once the statement has been classi- 
fied under one of the above categories, 
the statement should also be considered 
in light of all the surrounding circum- 
stances before determining its admissi- 
bility. Two other factors can influence 
the admissibility of the statement. 
Namely, when the state can establish 
that a defendant’s exculpatory state- 
ments were false when made, they are 
rendered inculpatory and are treated 
as admissions.23 Under this circum- 
stance, a defendant’s false exculpatory 
statement may be introduced during 
the state’s case-in-chief as substantive 
evidence from which guilt can be in- 
ferred.24 Additionally, in situations 
where the state has “opened the door” 
by eliciting testimony as to part of the 
conversation, the defendant is entitled 
to cross-examine the witness about other 
relevant statements made during the 
conversation.25 

In Moore v. State, 530 So.2d at 66 
(citing Brown v. State, 391 So.2d 729, 
730 (Fla. 3d DCA 1980)), the First 
District originally reasoned that a non- 
testifying defendant’s exculpatory state- 
ments constituted inadmissible 
hearsay. On rehearing, the court recog- 
nized that “exculpatory statements, 
when shown to be false, are rendered 
inculpatory and are treated as admis- 
sions.” As admissions, the statements 
may be introduced during the state’s 
case-in-chief as evidence from which 
guilt may be inferred.26 However, as a 
predicate for admission, the state must 
demonstrate the falsity of the accused’s 
statements to establish their relevance. 
Accordingly, if the state cannot adduce 
evidence establishing the falsity of the 
defendant’s statements, then the defen- 
dant’s exculpatory statements are like- 
wise inadmissible as self-serving 
statements and cannot be introduced 
by the state. Depending upon the other 
contradictory direct and circumstantial 
evidence available to the prosecution, 
proving the falsity of a defendant’s 
statements may not be an easy task for 
the state. 

Finally, a situation which benefits 
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an accused is where the state seeks to 
introduce only the inculpatory part of 
a conversation the defendant had with 
a police officer. As early as 1916, Flor- 
ida courts have allowed the defense to 
introduce an exculpatory statement 
made in the same conversation where 
the state “opened the door.”2? 

More recently, in Guerrero v. State, 
532 So.2d 75, 77 (Fla. 3d DCA 1988), 
the defendant’s conviction was reversed 
because the trial court prohibited de- 
fense counsel from eliciting from the 
arresting officer the explanation the 
defendant gave for possession of recently- 
stolen property at the time of his arrest, 
after the officer had testified on direct 
examination to other parts of the con- 
versation. The court’s rationale for 
reversing the conviction was based on 
basic principles of fairness and that 
cross-examination is not confined to the 
identical details testified to in-chief, but 
extends to the entire subject matter.78 


Prior Consistent Statements 
The general rule is that prior consis- 
tent statements of a witness are 


inadmissible because they cannot be 
used to bolster the credibility of a 
witness’ testimony.2? However, F-.S. 
§90.801(2)(b) (1989), carves out a nar- 
row exception for prior statements which 
are consistent with a testifying witness’ 
testimony and are offered to rebut an 
express or implied charge against him 
of “improper influence, motive or recent 
fabrication. . . .” 

The most common example of this is 
when a state witness has pled guilty in 
exchange for a lighter sentence or has 
been given immunity and has made a 
sworn statement to the police.29 Most 
courts have allowed the state to intro- 
duce prior consistent statements of 
codefendants made prior to plea nego- 
tiations where defense counsel has 
suggested on cross-examination that 
the witness was lying or raising the 
specters of improper motive or recent 
fabrication because he was trying to get 
favorable treatment at sentencing.®! 

However, in Quiles v. State, 523 
So.2d 1261 (Fla. 2d DCA 1988), the 
Second District Court of Appeal held 
that it was reversible error to admit a 


victim’s statements made to an officer 
after the witness had time to reflect on 
the incident. Apparently, the court was 
concerned that such testimony improp- 
erly bolstered the victim’s testimony. 
The Quiles court explained the state- 
ments were made to police after they 
arrived, sometime after the crime was 
actually committed and in response to 
the declarant’s telephone call.32 


Conclusion 

There are various alternative meth- 
ods for both the state and defense to 
admit statements into evidence. A de- 
fendant’s exculpatory statement will 
be admitted only if it is part of the res 
gestae or if the state opens the door by 
offering part of a defendant’s inculpa- 
tory statement which was followed by 
an exculpatory statement during the 
same conversation. The state may ad- 
mit a defendant’s statement when it 
meets the requirements for an admis- 
sion by a party-opponent pursuant to 
F.S. §90.803(18). Additionally, the state 
may admit a statement against the 
defendant’s penal interest in accordance 
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with F.S. §90.804(2)(c) when they have 
a statement from an unavailable wit- 
ness which implicates both the declarant 

and the defendant in criminal activity. 

Defendants may also use this exception 

to prove their innocence. Prior consis- 

tent statements of a witness are 

generally inadmissible because they 

tend to bolster the witness’ trial testi- 

mony. However, they can be admitted 

to rebut an assertion by the defendant 

of improper motive or recent fabrication 

under F.S. §90.801(2)(b). Because of the 

many nuances in this area, both de- 

fense counsel and state attorneys should 

become familiar with the various ave- 

nues open to them since statements 

often can be the deciding factor for the 

jury when reaching a verdict. 0 

1 In Miranda v. Arizona, 384 U.S. 436 
(1966), the Court required that prior to any 
custodial interrogation the accused must be 
warned: 1) that he has a right to remain 
silent; 2) that any statement he does make 
may be used as evidence against him; 3) 
that he has a right to the presence of an 
attorney; 4) that if he cannot afford an 
attorney, one will be appointed for him prior 
to any questioning if he so desires. 

2 Introducing such statements eliminates 
the need for the defendant to testify, and 
hence be cross-examined. See, e.g., Fagan v. 
State, 425 So.2d 214 (Fla. 4th D.C.A. 1983). 

3 See, e.g., Brown v. State, 391 So.2d 729 
(Fla. 3d D.C.A. 1980); Moore v. State, 530 
So.2d 61 (Fla. 1st DCA) on rehearing, id. at 
66 (Fla. 1st D.C.A. 1988). 

4 Fra. Star. §90.804(2)(c) (1989) provides 
in part that: “[A] statement tending to 
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expose the declarant to criminal liability and 
offered to exculpate the accused is inadmissi- 
ble, unless corroborating circumstances show 
the trustworthiness of the statement.” 

5 Moore v. State, 530 So.2d 61 (defen- 
dant’s self-serving exculpatory statements 
are inadmissible hearsay), on rehearing, id. 
at 66 (Fla. 1st D.C.A. 1988); Logan v. State, 
511 So.2d 442 (Fla. 5th D.C.A. 1987) (excul- 
patory statements made by defendant to 
arresting officer and defendant’s captor four 
hours after burglary were hearsay and inad- 
missible, as they were self-serving and made 
under circumstances showing their lack of 
trustworthiness); Fagan v. State, 425 So.2d 
214 (Fla. 4th D.C.A. 1983) (officer’s testi- 
mony of defendant’s exculpatory statements 
at time of arrest is inadmissible hearsay); 
Watkins v. State, 342 So.2d 1057 (Fla. 1st 
D.C.A. 1977) (same), cert. denied, 353 So.2d 
680 (Fla. 1977). 

6 Jenkins v. State, 58 Fla. 62, 50 So. 589 
(1909). 

7 Id. 

8 Fra. Star. §90.804(2),(c) (1989); see also 
Baker v. State, 336 So.2d 364, 368-69 (Fla. 
1976); Maugeri v. State, 460 So.2d 975 (Fla. 
3d D.C.A. 1984), cause dismissed, 469 So.2d 
749 (Fla. 1985). 

9 Maugeri, 460 So.2d at 978. 

10 Maugeri, 460 So.2d at 977 (quoting 
United States v. Riley, 657 F.2d 1377, 1387 
(8th Cir. 1981)). 

11 See, e.g., Baker, 336 So.2d at 364 and 
cases collected therein. 

12 Maugeri, 460 So.2d at 976. 

13. Id. 

14 Td. at 978. 

15 Id. 

16 Td. at 979. 

17 Florida courts have excluded such state- 
ments where the corroborating circumstances 
surrounding statements made by persons, 
implicating them in a theft, were ambiguous, 
unreliable, and untrustworthy. Ards v. State, 
458 So.2d 379 (Fla. 5th D.C.A. 1984). Addi- 
tionally, statements against penal interest 
were improperly admitted at trial where the 
requirement of unavailability was not met. 
Rivera v. State, 510 So.2d 340 (Fla. 3d 
D.C.A. 1987). 

18 Stat. §90.803(18)(a) (1989) pro- 
vides: “a statement that is offered against a 
party and is .. . his own statement in either 
an individual or a representative capacity;” 
Ehrhardt, Fira. R. Evip. §803.18 (2d ed. 
1984). 

19 Ehrhardt, Fia. R. Evin. §803.18 (2d ed. 
1984). 

20 See Hunt v. Seaboard Coast Line Rail- 
road Co., 327 So.2d 193, 195-196 (Fla. 1976); 
Maugeri, 460 So.2d 975. 

21 The corpus delicti of the crime ordinar- 
ily includes the act and the criminal agency 
of the act. See Hutton v. State, 332 So.2d 
686, 687 (Fla. 1st D.C.A. 1976). 

22 In Seaboard Coast Line R.R. Co. v. 
Nieuwendaal, 253 So.2d 451, 452 (Fla. 2d 
D.C.A. 1971) the court stated that “[I]t is 
well settled that an admission against inter- 
est may be introduced into evidence as 
substantive evidence of the truth of the 
matter stated. This is so even though the 
person making the admission against inter- 
est subsequently denies making such 


admission.” 

23 Moore v. State, 530 So.2d 61 (Fla. 1st 
D.C.A. 1988), on rehearing, id. at 66, (Fla. 
1st D.C.A. 1988). 

24 Id. 

25 Guerrero v. State, 532 So.2d 75 (Fla. 
3d D.C.A. 1988). 

26 See generally Smith v. State, 424 So.2d 
726 (Fla. 1982), cert. denied, 462 U.S. 1145 
(1983). 

27 See Morey v. State, 72 Fla. 45, 72 So. 
490 (1916) (where state offered defendant’s 
inculpatory statement, trial court erred in 
preventing defendant from cross-examining 
the witness about exculpatory statements 
made in same conversation; “[t]he state 
having opened the door by proving a part of 
the conversation, it cannot close it upon the 
defendant so that he cannot offer the other 
part of the conversation which relates to the 
same subject matter.”) 

28 Id. at 77, n.1. 

29 Van Gallon v. State, 50 So.2d 882 (Fla. 
1951); McCrae v. State, 383 So.2d 289, 292 
(Fla. 2d D.C.A. 1980). 

30 See, e.g., Dufour v. State, 495 So.2d 
154, 160 (Fla. 1986), cert. denied, 479 US. 
1101 (1987); Stewart v. State, 558 So.2d 
416, 419 (Fla. 1990); Wilson v. State, 434 
So.2d 59 (Fla. 1st D.C.A. 1983); McElveen 
v. State, 415 So.2d 747 (Fla. 1st D.C.A. 
1982). 

31 Dufour, 495 So.2d at 160; Stewart, 558 
So.2d at 419; Wilson, 434 So.2d at‘59. 

32 Td. at 1263. 
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LOCAL GOVERNMENT LAW 


The Applicability of Certiorari Review 
to Decisions on Rezoning 


n its original opinion in Manatee 

County v. Kuehnel, reported at 14 

F.L.W. 500, and in advance sheets 

at 538 So.2d 52, the Second Dis- 
trict Court of Appeal held that a county 
commission denial of a rezoning request 
“was quasi-judicial in nature rather 
than legislative,” and that the decision 
was thus properly reviewable “by cer- 
tiorari and not by a de novo action in 
equity.” Attorneys accustomed to ac- 
tions for injunction or declaratory 
judgment after a rezoning denial, to 
challenge the refusal to rezone, started 
adding a second count styled as a 
petition for writ of certiorari. City and 
county attorneys used to finding expert 
testimony after-the-fact to support zon- 
ing decisions quickly became concerned 
about the record made during rezoning 
hearings. 

It did not take long for the district 
court, on rehearing, to revise its opin- 
ion. The substituted opinion, reported 
at 542 So.2d 1356, eliminated any 
discussion of whether a rezoning deci- 
sion is legislative or quasi-judicial; 
discussed briefly the court’s limited 
review on certiorari of a circuit court 
appellate decision; and held that the 
circuit court afforded due process and 
applied the correct law in finding no 
substantial, competent evidence to sup- 
port the denial of the requested 
rezoning. The court did not, however, 
state any basis for a circuit court certio- 
rari review, and the confusion generated 
by the original opinion remains. 

Manatee County’s petition for review 
by the Florida Supreme Court was 
denied.! The county, however, did not 
argue in its jurisdictional brief that the 
district court had erroneously sanc- 
tioned a certiorari review of a legislative 
decision. Instead, it contended that the 
district court had changed the standard 
of review of a rezoning decision from 


Florida courts have 
often held 
that zoning 
determinations are 
not subject to review 
on petition for writ 
of certiorari 
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the deferential “fairly debatable” test 
to whether the decision was supported 
by substantial, competent evidence. 
There is case law, however, that the 
“fairly debatable” rule applies even on 
certiorari reviews of rezoning decisions,? 
and the rule would not be inconsistent 
with a holding that the “fair debatabil- 
ity” of a rezoning decision must be 
supported by substantial, competent 
evidence in the record. 

Confusion as to the appropriate 
method of reviewing rezoning decisions 
is not new in Florida. The issue has 
been the subject of many opinions which 
seemingly conflict, but which probably 
can be reconciled when all of the facts 
are known. The issue may also simply 
have been erroneously decided in a few 
cases. A side issue is whether a district 
court review of a circuit court certiorari 
decision is proper by appeal or should 
also be by petition for writ of certiorari, 
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but this issue appears to have been 
resolved.3 

Many Florida cases have explicitly 
held that the zoning of property is a 
legislative function.‘ Florida courts have 
often held that zoning determinations, 
as legislative decisions, are not subject 
to review on petition for writ of certio- 
rari.5 

The fact remains, however, that many 
rezoning decisions are properly review- 
able by certiorari. While legislative 
authority (that is, the discretion to 
determine what the law should be) may 
not be delegated, a legislative body may 
delegate to a board or official the author- 
ity to apply the law if sufficient 
standards and procedural safeguards 
are adopted to ensure a proper applica- 
tion of legislative intent. Most zoning 
ordinances delegate, with standards, 
the authority to decide such things as 
variances or conditional use approvals, 
and these quasi-judicial determinations 
are reviewable by certiorari.’ Similarly, 
the authority to decide what zoning 
district te apply to each property could, 
with adequate standards, become a 
delegated, quasi-judicial determination.® 
Far more often, however, rezoning deci- 
sions are held to be reviewable by 
certiorari merely because a zoning ordi- 
nance, charter or special act provides 
that they shall be.® 

Florida Rule of Appellate Procedure 
9.030(c) sets out the jurisdiction of 
circuit courts and includes only two 
possible bases for review of rezoning 
decisions. Sub-subsection (3) provides 
that circuit courts may issue common- 
law writs of certiorari, but, as discussed 
above, they are only available to review 
quasi-judicial acts. Sub-subsection (1) 
provides for appellate review of “final 
orders of lower tribunals as provided 
by general law” (of which there is none 
related to rezoning determinations) and 
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of “administrative action when pro- 
vided by law.” Since a “general law” is 
not required to review administrative 
action, certiorari review may appar- 
ently be sanctioned by special law or 
ordinance.!° Basing jurisdiction on this 
provision, however, requires a court to 
draw two distinctions: That statutory 
certiorari is an “appellate” process rath- 
er than a discretionary one as is common- 
law certiorari!! and that a decision on 
a rezoning application is “administra- 
tive.” There does not appear to be any 
Florida opinion, however, in which a 
rezoning decision has been held to be 
an administrative one. 

Even when rezoning decisions are 
properly reviewable by certiorari, be- 
cause they are delegated quasi-judicial 
actions or because an ordinance or law 
provides for such review, the zoning 
ordinance itself—which imposes the over- 
all scheme of land use regulation—is a 
legislative enactment. Florida courts 
often hold, therefore, that a general 
attack on a zoning ordinance—as hav- 
ing been unlawfully adopted, as being 
otherwise unlawful, as being arbitrary 
and unreasonable as applied, or as 


being confiscatory—may always be chal- 
lenged by injunction, mandamus, 
declaratory judgment, or other appro- 
priate original proceeding.!2 

Case law on this issue appears to be 
confusing for several reasons. First, 
some opinions in which certiorari is 
discussed as the proper method of re- 
viewing a delegated decision under a 
zoning ordinance (such as decisions on 
variances or special exception uses) 
refer to such determinations, in short- 
hand fashion, as “zoning decisions” and 
may be misapplied to a review of a 
legislative determination on a rezoning 
application.!3 

Second, many opinions involving cer- 
tiorari reviews of rezoning decisions fail 
to point out the basis for such a review, 
and it is difficult to tell from the 
opinions if there was a proper basis. !4 

Third, attorneys and judges unfamil- 
iar with the history of zoning law in 
Florida may be confused by opinions 
which dealt with reviews of board of 
adjustment decisions under the provi- 
sions of former F.S. §§163.250 and 
176.17. Until 1985, Ch. 163 was the 
general zoning enabling law for munici- 
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palities. If a municipality elected to 
proceed under that law, rather than 
under charter or other special law, F.S. 
§163.250 provided for review of deci- 
sions of boards of adjustment either by 
certiorari or by a trial de novo, at the 
election of the petitioner.15 (Again, some 
opinions refer to these board of adjust- 
ment determinations as “zoning 
decisions.”) An earlier zoning-enabling 
law was the basis of decisions which 
can be even more confusing if the 
reader is unaware of the provisions of 
former F.S. §176.17 and if the statute 
is not discussed in the opinions. This 
statute provided for review of board of 
adjustment decisions by “certiorari” but 
allowed that proceeding to include the 
de novo presentation of new evidence. 
The Second District’s decision in 
Manatee County v. Kuehnei did not 
identify any appropriate basis for cer- 
tiorari review; its first opinion simply 
held, based on DeGroot v. Sheffield, 95 
So.2d 912 (Fla. 1957), that the decision 
was quasi-judicial because of its proce- 
dural aspects:!7 
In the instant case, the appellant conducted 
a public hearing after due notice, allowing 
the parties to call witnesses and present 
evidence as to the propriety of the rezoning 
issue. Therefore, the hearing was quasi- 
judicial in nature rather than legislative. 
Accordingly, we find that the circuit court 
properly reviewed the county commission’s 
denial of the requested zoning change by 
certiorari and not by a de novo action in 
equity. Rose v. Dade County, 332 So.2d 136 
(Fla. 83d DCA 1976). See also Bailey v. City 
of St. Augustine Beach, 14 F.L.W. 122 (Fla. 
5th DCA Jan. 5, 1989); Grady v. Lee County, 
458 So.2d 1211 (Fla. 2d DCA 1984). 


Had the Manatee County zoning ordi- 
nance or any special act or statute 
provided for certiorari review, it would 
have been easy for the court to simply 
say so. The logical assumption is that 
there was no such provision. If the 
zoning ordinance had delegated author- 
ity to rezone, with standards, to the 
county commission (sitting as an ad- 
ministrative body, rather than a 
legislative agency), the application of 
such standards to a particular request 
would have been a quasi-judicial deci- 
sion reviewable by common-law 
certiorari. The court, however, did not 
mention any such standards or meas- 
ure the evidence against any standards. 
Presumably, there was no such delega- 
tion of authority and the county 
commission decision was legislative in 
nature, in spite of the court’s original 
conclusion to the contrary. 
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An examination of DeGroot and the 
three other cases cited in the above- 
quoted original opinion, as a basis for 
finding the Manatee County rezoning 
decision to be quasi-judicial, also indi- 
cates that the court’s reasoning was 
simply flawed. 

DeGroot is often relied upon to make 
the distinction—which it literally does— 
between a quasi-judicial decision and 
an executive decision.!® It has nothing 
to do with the distinctions between 
those types of decisions and a legislative 
one. What constitutes a legislative deci- 
sion is another issue entirely, but a 
legislative decision does not become 
quasi-judicial merely because a legisla- 
tive body gives public notice of an issue 
and holds a public hearing on the 
matter.!9 By statute, every city and 
county is required to publish notice and 
hold public hearings to adopt every 
nonemergency ordinance. If notice and 
hearing were the only requirements, 
every exercise of the police power by a 
city or county would be deemed quasi- 
judicial rather than legislative. 

Much more than notice and hearing 
are necessary to make an agency action 
quasi-judicial. The hearing must in- 
volve a quasi-judicial determination;?° 
that is, “a decision having a judicial 
character or attribute.”?! 

Rose v. Dade County, 332 So.2d 136 
(Fla. 3d DCA 1976), the next case cited 
by the Second District, involved a re- 
zoning application governed by a zoning 
ordinance which specifically provided 
for review by certiorari. While the Rose 
opinion itself did not explain that fact, 
the two other opinions which it cited 
clearly did. The Rose opinion merely 
held that, since the case before the 
court involved only a challenge to the 
denial of a requested rezoning, rather 
than a general constitutional attack on 
the zoning ordinance, the proper method 
of review was certiorari as provided in 
the ordinance. 

The next case cited was Bailey v. City 
of St. Augustine Beach, 538 So.2d 50 
(Fla. 5th DCA 1989), rev. den., 545 
So.2d 1366 (Fla. 1989), in which the 
court stated, without explanation, that 
the case involved a rezoning denial as 
to which the circuit court had denied a 
certiorari petition to review. No men- 
tion was made of the basis for certiorari 
review in the circuit court. Presumably, 
either the zoning ordinance, a charter 
or a special act provided for such re- 
view; or the zoning ordinance included 


a delegation of legislative authority, 
with standards, to make the rezoning 
decision quasi-judicial; or, possibly, the 
issue was not raised and all parties 
were content to proceed without a de 
novo hearing. 

The last case cited was the court’s 
own decision in Grady v. Lee County, 
458 So.2d 1211 (Fla. 2d DCA 1984). In 
Grady, a certiorari petition was filed to 
review a rezoning denial, pursuant to 
a special act and zoning ordinance 
which provided for certiorari review. 
The circuit court dismissed the petition 
because it was not filed within 30 days 
of the decision as required by the 
ordinance and special act. The court 
correctly upheld the dismissal, even 
though Florida appellate rules provided 
that the 30 days for filing a common- 
law certiorari petition did not begin to 
run until the decision involved was 
“rendered” as defined in the rules. The 
court held that the act and ordinance 
did not incorporate Florida appellate 
rules and provided for only a statutory 
remedy, not common-law certiorari. 

The court then held that the petition 
filed in circuit court could nevertheless 
be treated as a common-law certiorari 
petition and, under Florida appellate 
rules, be considered as timely. It based 
this holding on a determination”? that: 
“[Nleither the special act nor the ordi- 
nance can affect the plaintiffs’ right to 
certiorari review by the circuit court, 
which is available to review zoning 
decisions. City of Lakeland v. Florida 
Southern College, 405 So.2d 745 (Fla. 
2d DCA 1981)...” 

City of Lakeland, however, did not 
involve a rezoning, but only a quasi- 
judicial “zoning decision” of a board of 
adjustment.2° Either the case was erro- 
neously applied by the court in Grady 
to a legislative decision or the court 
simply neglected to say if the Lee 
County zoning ordinance somehow pro- 
vided for delegated, quasi-judicial 
rezoning decisions. 

Ironically, the Grady opinion de- 
scribed the complaint filed by the 
landowners as one which challenged 
the constitutionality of the zoning ordi- 
nance as applied, as being confiscatory, 
rather than simply challenging the de- 
nial of the rezoning. In other words, it 
was the legislative adoption and appli- 
cation of the zoning ordinance which 
was challenged, and the complaint could 
have been treated or refiled as one for 
declaratory judgment or injunction, 
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as provided in authorities cited above?4 
even when an ordinance or special act 
specifies certiorari as the exclusive 
method of reviewing a rezoning deci- 
sion. 

In its revised Manatee County v. 
Kuehnel opinion, the Second District 
Court of Appeal completely ignored the 
basis for the circuit court’s certiorari 
jurisdiction, and relied upon Education 
Development Center, Inc. v. City of West 
Palm Beach Zoning Board of Appeals, 
541 So.2d 106 (Fla. 1989), in holding 
that its scope of review of a circuit court 
certiorari decision is very limited. Edu- 
cation Development Center, Inc. should 
not, however, be confused as authoriz- 
ing certiorari review of a legislative 
zoning decision. The case involved a 
zoning board of appeals decision on an 
application “to convert [residential prop- 
erty] to a private school and kindergar- 
ten.” While the opinion doesn’t say, this 
application was, very likely, not for a 
rezoning, since many zoning ordinances 
make schools and churches a special 
exception use in residential districts. 
Furthermore, a city board (other than 
the city council) could not have been 
performing a legislative function, but 
only a delegated, quasi-judicial one. 
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Without further explanation from the 
Secend District Court of Appeal, it 
appears that the court has created a 
“right” to certiorari review of rezoning 
decisions, even when they are not dele- 
gated quasi-judicial determinations and 
even when no statute or ordinance 
provides for certiorari review. (A few 
recent decisions of the Fifth District 
Court also appear headed in this direc- 
tion,25 unless that court is simply 
routinely failing to identify in zoning 
cases the basis for circuit court certio- 
rari review.) 

Clarification would be helpful, so that 
both governmental and private attor- 
neys can have some degree of certainty 
as to whether certiorari review or some 
type of de novo action is appropriate 
and whether there is a 30-day time 
limit for filing suit.0 
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WORKERS) COMPENSATION LAW 


Logical Cause— 


What’s Left After 1990? 


he logical cause doctrine has 

long been used to establish 

the casual relationship be- 

tween an injury and the 
employment. The doctrine provides that 
once the injured employee has estab- 
lished a prima facie relationship 
between an injury and the employment, 
the burden shifts to the employer/ 
carrier to prove a more logical cause. 
City of St. Augustine v. Allen, 537 So.2d 
1032 (Fla. lst DCA 19238). Logical cause 
has developed into a catch-all for the 
courts, and the claimant’s bar has in- 
creasingly relied upon it to find claims 
compensable under Florida workers’ 
compensation law. It has been used to 
establish the requisite causal relation- 
ship for exposure cases,! internal 
failures,2 and aggravations of pre- 
existing conditions,? among others. The 
legislature in 1990 took issue with the 
logical cause doctrine when it addressed 
the myriad of problems facing the work- 
ers’ compensation system, primarily the 
ever-increasing premiums paid by em- 
ployers in our state and the ever- 
increasing litigation costs. With its state- 
ment of legislative intent as contained 
in F.S. §440.015, it appears the legisla- 
ture tried to blame many of the problems 
in the workers’ compensation system 
on this rather over-used concept con- 
cerned with the shifting burdens of 
proof. Have the legislative changes ef- 
fective in 1990 concerning this much- 
cited, occasionally-abused doctrine abol- 
ished this burden of proof? 

To answer that question, one needs 
to return to the origins of the rule and 
attempt to understand from where this 
idea came. The first mention of the 
“logical cause doctrine” came without 
fanfare, without reference to any prior 
case law, and without discussion in 
1949. Crawford v. Benrus Market, 40 
So.2d 889 (Fla. 1949), reversed a denial 


Logical cause has 
developed into a 
catch-all for the 
courts, and the 
claimant’s bar 

increasingly relies 
on it in workers’ 

compensation cases 


by Kathleen R. Hudson 


of benefits to the claimant and ex- 
plained that: “Where the fact of a 
serious injury is conclusively shown 
and a logical cause for it is given, he 
who seeks to defeat recovery for the 
injury has the burden of overcoming the 
established proof and showing that an- 
other cause of the injury is more logical 
and consonant with reason.” 

The Supreme Court gave slightly 
more direction in an opinion written the 
next year. In Sanford v. A.P. Clark 
Motors, 45 So.2d. 185 (Fla. 1950), the 
court made it clear that the only ques- 
tion presented was whether Earl 
Sanford’s death in an automobile acci- 
dent was a result of his employment. 
Sanford was believed to be on his way 
to deliver an automobile engine to Co- 
coa, coming from Orlando. The accident 
occurred between Orlando and 
Wildwood. There was evidence that the 
engine had a tag on it indicating it was 
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to be delivered to Wildwood, even though 
this was apparently incorrect. It was 
also shown that there was a detour on 
the road from Orlando to Cocoa which 
may have confused the claimant and 
caused him to take a wrong turn (the 
accident occurred just a few miles down 
the “wrong” road). 

The Supreme Court began its analy- 
sis by pointing out the statutory 
presumption “that the claim comes with- 
in the provision of this Act.” FS. 
§440.126. This is so only when there is 
no evidence as to causal relationship. 
If the employer/carrier wishes to deny 
this, it must do so with “direct and 
positive evidence.” The burden of proof 
to be met by the claimant is not that of 
a preponderance of evidence or that of 
beyond any reasonable doubt. The court 
explained that: “He is required to prove 
or show a state of facts from which it 
may be reasonably inferred that the 
deceased was engaged in the Master’s 
business when the accident took place.” 
Sanford, 45 So.2d at 187. The Supreme 
Court then went on to reference 
Crawford v. Benrus Market, adding 
that it was committed to this doctrine. 

The reference by the Supreme Court 
in Sanford to the presumption perhaps 
gives some insight as to the origin of 
this doctrine. In 1940, the Supreme 
Court had also addressed the question 
as to whether the injury arose out of 
the employment in Fidelity and Casu- 
alty Co. of New York v. Moore, 196 So. 
495 (Fla. 1940). Mr. Moore, who was 
on call 24 hours a day, stopped by his 
office with his wife on a Sunday evening 
to turn off some lights. While driving 
back to the office, his car struck a tree 
and he died as a result of consequent 
injuries. The Supreme Court, in Moore, 
found the claimant to have been on a 
personal mission at the time of the 
accident and denied coverage. The Su- 
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preme Court pointed out that it had not 
overlooked “the rule that workman’s 
compensation law should be construed 
literally in favor of the claimant and all 
doubts resolved in their favor... .” 
Moore, 196 So. at 496. The court then 
addressed the question of whether the 
presumption of F.S. §440.26 relieves 
the claimant of proving a causal rela- 
tionship between the accident and the 
employment. The court pointed out that 
in Moore, the issue was whether the 
accident occurred in the course and 
scope of the employment, and under the 
facts of that case, the presumption did 
not come into play because there was 
no evidence of same. The presumption 
was never intended, said the court, to 
absolve the claimant of proving some 
causal relationship once evidence has 
been presented to the contrary. 

It appears that this “rule” of liberal 
construction somehow arose out of this 
presumption, but has never been ac- 
cepted to allow a claim to be made 
solely on the basis that the employee 
was injured and he worked for the 
employer. Clearly, some nexus to the 
employment must be established even 
if it is only that the accident took place 
at the workplace during working hours. 
In fact, in Hacker v. St. Petersburg 
Kennel Club, 396 So.2d 161 (Fla. 1981), 
that was precisely the nexus which 
carried the case for Mr. Hacker. Mr. 
Hacker was a gateman for the em- 
ployer. He fell and sustained a 
concussion when his head hit a terrazzo 
floor. There was no evidence presented 
from either party addressing the cause 
of the fall. It was neither shown to be 
related to the employment nor related 
to some personal or idiopathic cause. 
The Supreme Court, reversing both the 
judge of industrial claims and the In- 
dustrial Relations Commission, used 
the presumption in F.S. §440.26(1), to 
find this to be a compensable accident. 
Acknowledging that past case law re- 
quired the claimant to prove some 
causal relationship, the court reasoned 
as follows: 


Precisely stated, our holding here is a nar- 
row one. We hold that where an accident 
occurs while an employee is at his place of 
employment during working hours under 
circumstances such that no evidence of cause 
is available, the burden shifts to the em- 
ployer to show idiopathic cause if the claim 
for compensation is to be denied. Respon- 
dents failed to meet that burden. The 
statutory presumption of Section 440.26 Flor- 
ida Statutes (1977) and legislative attitudes 
favoring workmen’s compensation claimants 


requires such a result. 
Hacker, 396 So.2d at 163. (Emphasis 
added.) 

The logical cause doctrine became the 
next step along the way of proving the 
occurrence of a compensable injury. 
Somewhat more recently, the Supreme 
Court explained in Tatum v. Leon Moss 
Diary, 339 So.2d 639 (Fla. 1976), the 
purpose of the presumptions, while dis- 
cussing the Sanford decision: 

Sanford involved an accident in which the 
employee was killed under ambiguous cir- 
cumstances. The only alternative to his 
being injured in the course of his employ- 
ment was that he had been performing 
personal business instead of his assigned 
task. On the facts of that case the suggested 
alternative necessarily involved questions 
concerning the employee’s state of mind. 
Since there was no factual basis to choose one 
alternative over the other, the policies under- 
lying workmen’s compensation dictated the 
need for a presumption in favor of coverage. 


Tatum, 339 So.2d 639. (Emphasis 
added.) 

The First District Court of Appeal, 
as well as many practitioners, have 
been struggling for years to distinguish 
between the logical cause case and the 
competent, substantial evidence case. 
Ralosky v. Dynamic Builders, Inc., 500 
So.2d 193 (Fla. lst DCA 1986), provides 
a rather dramatic example of this con- 
fusion. Mr. Ralosky was involved in a 
vehicular accident in June 1983. At 
that time, he described his motions 
during the accident to have been in the 
nature of bouncing around the inside 
of his van. The claimant thereafter 
complained of pain in his lower back, 
left arm, right knee, and sternum. But, 
he did not complain of any pain in his 
feet. However, the history given an 
examining podiatrist a year later in 
June 1984, was that “he jammed both 
feet against the floorboard or dash- 
board.” At issue was whether bilateral 
foot fractures discovered in June 1984, 
were causally related to the June 1983, 
accident. 

The deputy commissioner found no 
causal relationship to exist, but the 
First District Court of Appeal reversed. 
The appellate court relied on portions 
of the podiatrist’s testimony that the 
fractures must have been caused by 
trauma and that the back pain suffered 
by the claimant, and the pain medica- 
tion given for that pain, masked the 
foot pain, thus explaining the lack of 
complaints after the accident. Because 
the employer/carrier failed to present 
an alternative trauma to explain the 
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foot fractures, the majority viewed this 
as a “logical cause case.” The decision 
was far from unanimous. 


Judge Thompson, writing the dis- 
sent, viewed this as a competent, 
substantial evidence case. Historically, 
appellate courts have held that a judge’s 
order must be affirmed if supported by 
competent, substantial evidence or by 
any reasonable conclusions drawn from 
the record evidence. Swanigan v. Dobbs 
House, 442 So.2d 1026 (Fla. lst DCA 
1983). Judge Thompson reviewed the 
medical testimony at great length, par- 
ticularly that of the podiatrist. He 
pointed out that even the podiatrist 
agreed that fractures, such as those 
suffered by the claimant, would have 
caused problems ambulating, but that 
no such problems were observed by any 
of the physicians for several months 
following the accident. Clearly, accord- 
ing to Judge Thompson, there was 
competent, substantial evidence to sup- 
port the deputy commissioner’s order 
The majority’s opinion suggests, how- 
ever, that the logical cause doctrine 
carries more weight than the compe- 
tent, substantial evidence rule. 


What is not clear from the case is 
whether the deputy commissioner based 
his decision, at least in part, on the 
credibility of the claimant’s histories to 
the physicians. If the deputy commis- 
sioner had stated in his order that he 
rejected the history given to the podia- 
trist, then it would appear that the 
outcome of the appeal should have been 
controlled by the holding in Barnett v. 
Lakeland Construction, 417 So.2d 834 
(Fla. lst DCA 1982). The First District 
Court of Appeal made it clear in Barnett 
that the logical cause doctrine will not 
step in to force the deputy commis- 
sioner to believe and accept testimony 
that the deputy finds to be incredible 
based upon the candor and demeanor 
of the witnesses. Hence, the confusion 
has remained as to whether the logical 
cause doctrine should apply to any 
given case and be used to make the 
claimant’s case or whether the compe- 
tent, substantial evidence rule should 
control the outcome. This kind of confu- 
sion may now have been eliminated by 
the newly-stated legislative intent and 
perhaps this may reduce appeals. It is 
difficult to believe, however, that 55 
years of case law can be simply set aside 
by the claimant’s bar and not pursued 
further. 


1990 Amendments 

Effective July 1, 1990, the legislature 
abolished all the presumptions previ- 
ously contained in F.S. §440.26. 
Specifically, it abolished F.S. §440.26(1) 
which read: “Except as otherwise pro- 
vided in this chapter, in any proceeding 
for the enforcement of a claim for 
compensation under this chapter, it 
shall be presumed, in the absence of 
substantial evidence to the contrary: (1) 
that the claim comes within the provi- 


sions of this chapter.” 

The legislature also added F-.S. 
§440.015, which, perhaps for the first 
time, set out a specifically delineated 
statement as to the legislative purpose 
for our workers’ compensation act: 

It is the intent of the Legislature that the 
Workers’ Compensation Law be interpreted 
so as to assure the quick and efficient 
delivery of disability and medical benefits 
to an injured worker at a reasonable cost to 
the employer. It is the specific intent of the 
legislature that workers’ compensation cases 
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shall be decided on their merits. The work- 
ers’ compensation system in Florida is based 
on a mutual renunciation of common law 
rights and defenses by employers and em- 
ployees alike. In addition, it is the intent of 
the Legislature that the facts in a workers’ 
compensation case are not to be interpreted 
liberally in favor of either the rights of the 
injured workers or the right of the employer. 
Additionally, the Legislature hereby declares 
that disputes concerning the facts in work- 
ers’ compensation cases are not to be given 
a broad liberal construction in favor of the 
employee on the one hand or of the employer 
on the other hand. 


What does it all mean? 

With the removal of the presumption, 
the claimant now must come forward 
with some proof of causal relationship. 
In Hacker, the claimant was unable to 
establish any cause for his fall. Were 
his accident to occur now, it is postu- 
lated that his claim would probably be 
denied. By adding the statement of 
legislative intent, our legislators have 
apparently established the burden of 
proof to be that of a preponderance of 
the evidence. The claimant must estab- 
lish not only a causal connection 
between the employment and the acci- 
dent but one that is more believable 
than the cause proved by the employer/ 
carrier. Thus, the logical cause cases 
from the past may have become compe- 
tent, substantial evidence cases;‘ that 
is, they may have persuasive value in 
establishing a causal relationship. 

While at first blush these changes 
seem to be dramatic, the law post July 


1, 1990, is similar to many other states 
in this regard. Professor Larson, in his 
section on “Burden of proof and pre- 
sumptions” states: “(t)he burden of 
proving his case beyond speculation 
and conjecture is on the claimant. This 
means that claimant must establish 
. . . by a preponderance of the evidence; 
he cannot prevail if the evidence is 
merely evenly balanced.” 3 Larson, Work- 
men’s Compensation Law, §80.33(a) at 
15-864 to 15-871 (1989). 

He goes on to mention that presump- 
tions may help the claimant in some 
jurisdictions. While Florida, prior to 
July 1, 1990, fell into that category, it 
clearly no longer does. By abolishing 
the presumptions at this late date, 55 
years after their enactment, it will be 
rather difficult for the courts and the 
practitioner to ignore the past case law. 

For the practitioner, the 1990 changes 
do represent a need to re-evaluate the 
proof necessary when causal relation- 
ship is at issue. From the employee’s 
standpoint, that could mean anything 
from not pursuing the case to bringing 
in more expert testimony than ever in 
order to reach the level of “preponder- 
ance” now necessary. For the employer/ 
carrier, the change will likely increase 
the number of cases defended on the 
question of causal relationship between 
the employment and the accident. If the 
defense can match the claimant point 
for point, or opinion for opinion, claims 
which were accepted in the past can 
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now be defeated. The changes do not 
suggest, however, a reduction in the 
amount of litigation. On the contrary, 
the change certainly appears to be a 
harbinger of even more litigation. Only 
the point at which the burden of proof 
shifts has been changed. It would ap- 
pear that the legislature’s efforts in 
stating this intent this far down the 
road are a little late and certainly 
misguided if these changes are intended 
to bring about any resolution of prob- 
lems in workers’ compensation. 


1 See Food Machinery Corporation v. 
Shook, 425 So.2d 163 (Fla. 1st D.C.A. 1983). 

2 See McNew v. Southern Intermodal 
Logistics, 380 So.2d 1145 (Fla. 1st D.C.A. 
1985). 

3 See Lambert Construction Co. v. 
Beamon, 473 So.2d 771 (Fla. 1st D.C.A. 
1985). 

4 The line between logical cause and 
competent, substantial evidence cases has 
always been rather blurry. Even the First 
District Court of Appeal has had a difficult 
time distinguishing the two. See Ralosky v. 
Dynamic Builders, 500 So.2d 193 (Fla. 1st 
D.C.A. 1986). 


Kathleen R. Hudson is a partner in 
the firm of Natusek, McKnight, 
Hudson and Jaspers, P.A., and is 
board certified in the area of workers’ 
compensation by The Florida Bar. 
She received her B.S. from Florida 
State University in 1975, and her 
J.D. from Stetson University College 
of Law in 1977. 

This column is submitted on behalf 
of the Workers’ Compensation Sec- 
tion, Jack Langdon, chairman, and 
Brian B. Bolton, editor. 
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BUSINESS LAW 


Federal Reserve Board’s 
Revision of Subpart B of Regulation J: 


he following is a summary 
of the Federal Reserve 
Board’s_ recently-adopted 
comprehensive revision of 
Subpart B of Regulation J, which in- 
corporates the new Uniform Commer- 
cial Code Art. 4A—Funds Transfers.! 
Subpart B governs all of that portion 
of the estimated 400,000 ($1.5 trillion) 
daily wire transfers by banks for their 
customers handled through the fed’s 
Fedwire system.? It will apply Art. 4A 
to all Florida Fedwire transfers even 
though Florida has not yet adopted Art. 
4A. Finally, many commentators be- 
lieve the courts will apply Art. 4A by 
analogy to non-Fedwire transfers. 


Background 

As stated by the Federal Reserve 
Board in its preamble to the revision, 
which took effect on January 1, 1991, 
for many years Subpart B of Regulation 
J, governing funds transfers handled 
by Federal Reserve banks, constituted 
the only codified body of law applicable 
to funds transfers. No codified rules 
governed the wholesale funds transfers 
handled by other banks or by private 
funds transfer systems. Further, Regu- 
lation J formerly governed only the 
relationship among individual banks 
and the Federal Reserve banks and did 
not provide comprehensive rules for the 
relationship between banks and their 
customers that were parties to funds 
transfers. 

To provide a legal framework for 
these transactions, in 1989 the Na- 
tional Conference of Commissioners on 
Uniform State Laws completed a new 
article) 4A—Funds Transfers, of the 
U.C.C.3 Art. 4A already has been 
adopted by a number of states, but not 
as yet by Florida. The Federal Reserve 
Board predicts that it likely will be 
adopted in most, if not all, remaining 
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states within the next few years. In any 
event, Subpart B of Regulation J, a 
federal law, incorporates Art. 4A (as set 
forth in Appendix B to Subpart B), 
thereby applying Art. 4A to transac- 
tions involving Federal Reserve banks 
even if the state in which the bank is 
located has not adopted Art. 4A. Fi- 
nally, Subpart B preempts inconsistent 
provisions of Art. 4A as enacted by the 
states, although Subpart B generally 
varies Article 4A only to the extent that 
Art. 4A could be varied by agreement. 


Coverage and Exclusions 

Art. 4A applies to a variety of “funds 
transfers.” The scope of Art. 4A is broad 
enough to encompass, among other types 
of transfers, wire transfer orders such 
as those utilizing the Federal Reserve 
banks’ Fedwire system. Specifically, 
Subpart B governs the rights and obli- 
gations of: 1) Federal Reserve banks 
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sending or receiving payment orders; 
2) senders that send payment orders 
directly to a Federal Reserve bank; 3) 
receiving banks that receive payment 
orders directly from a Federal Reserve 
bank; 4) beneficiaries that receive pay- 
ment for payment orders sent to a 
Federal Reserve bank by means of a 
credit to an account at a Federal Re- 
serve bank; and 5) other parties to a 
funds transfer, any part of which is 
carried out through Fedwire to the 
same extent as if Subpart B were 
considered a “funds transfer system 
rule” under Art. 4A; that is, through 
notice to remote parties that Fedwire 
might be used.* 

Certain funds transfers are excluded 
from the coverage of Art. 4A (and, 
except as noted, Subpart B): 

¢ Payment systems not involving 
banks, such as Western Union’s, typi- 
cally involving small consumer 
transactions;°® 

¢ Paper-based payment systems, such 
as checks, drafts, or credit cards;® 

* Transfers of funds conditioned on 
presentment of documents, such as let- 
ters of credit;’? 

¢ Debit transfers in which the benefi- 
ciary is given authority to draw on the 
obligor’s bank account (for example, 
prearranged transfers initiated by the 
payee, such as periodic loan payments);® 

¢ Consumer transactions governed by 
the Electronic Funds Transfer Act and 
Regulation E.9 Subpart B, however, 
modifies this exclusion to provide that 
Subpart B governs all funds transfers 
sent through Fedwire, but that portion 
of a funds transfer governed by the EFT 
Act is not governed by Subpart B;!° and 

¢ In the event that any portion of 
Subpart B establishes rights or obliga- 
tions with respect to the availability of 
funds that are inconsistent with the 
Expedited Funds Availability Act and 
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Regulation CC, those provisions of the 
act and the regulation supersede Sub- 
part B.1! 


Conceptual Framework 
and Definitions 

The drafters of Art. 4A in their 
prefatory note set forth the following 
summary of a typical funds transfer 
transaction. Not only does it illustrate 
common transactions, it also serves as 
a good introduction to the principal 
terms used in Art. 4A: 


The funds transfer that is covered by Article 
4A is not a complex transaction and can be 
illustrated by the following example... . 
X, a debtor, wants to pay an obligation owed 
to Y. Instead of delivering to Y a negotiable 
instrument such as a check or some other 
writing such as a credit card slip that 
enables Y to obtain payment from a bank, 
X transmits an instruction to X’s bank to 
credit a sum of money to the bank account 
of Y. In most cases X’s bank and Y’s bank 
are different banks. X’s bank may carry out 
X’s instruction by instructing Y’s bank to 
credit Y’s account in the amount that X 
requested. The instruction that X issues to 
its bank is a “payment order.” X is the 
“sender” of the payment order and X’s bank 
is the “receiving bank” with respect to X’s 
order. Y is the “beneficiary” of X’s order. 


When 2’s bank issues an instruction to Y’s 
bank to carry out X’s payment order, X’s 
bank “executes” X’s order. The instruction 
of X’s bank to Y’s bank is also a payment 
order. With respect to that order, X’s bank 
is the sender, Y’s bank is the receiving bank, 
and Y is the beneficiary. The entire series 
of transactions by which X pays Y is known 
as the “funds transfer.” With respect to the 
funds transfer, X is the “originator,” X’s bank 
is the “originator’s bank,” Y is the “benefici- 
ary” and Y’s bank is the “beneficiary’s bank.” 
In more complex transactions, there are one 
or more additional banks known as “inter- 
mediary banks” between X’s bank and Y’s 
bank. In the funds transfer the instruction 
contained in the payment order of X to its 
bank is carried out by a series of payment 
orders by each bank in the transmission 
chain to the next bank in the chain until Y’s 
bank receives a payment order to make the 
credit to Y’s account.!2 


Note that one party may have several 
titles depending upon the function that 
party is performing at a particular 
stage in the transaction. For example, 
in the above summary, X is both the 
originator of the transaction and the 
sender of the first payment order. Simi- 
larly, X’s bank is a receiving bank, the 
originator’s bank, and a sending bank 
when it executes X’s payment order. Y’s 
bank is a receiving bank and the benefi- 
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ciary’s bank. An intermediary bank will 
be a receiving bank when it receives the 
sender’s instruction and the sending 
bank when it transmits its own instruc- 
tion to the next receiving bank. 

Significant terms appearing in Art. 
4A (as modified by Subpart B) are: 

¢ Authorized Account. A deposit ac- 
count of a customer in a bank designated 
by the customer as a source of payment 
of payment orders issued by the cus- 
tomer. If a customer does not designate 
an account, any account of the customer 
is an authorized account if the account 
is not restricted.!4 

¢ Bank. A person engaged in the 
business of banking, including a sav- 
ings bank, savings and loan association, 
credit union, and trust company. A 
branch of a bank is a separate bank for 
purposes of Art. 4A.!4 

¢ Beneficiary’s Bank. The bank iden- 
tified in the payment order in which 
an account of the beneficiary is to be 
credited pursuant to the order or which 
otherwise is to make payment to the 
beneficiary if the order does not provide 
for payment to an account.!5 A Federal 
Reserve bank that receives a payment 
order as beneficiary is also the benefici- 
ary’s bank.!6 

¢ Funds-Transfer Business Day. The 
funds-transfer business day of a receiv- 


‘ing bank means the part of a day during 


which the receiving bank is open for the 
receipt, processing and transmittal of 
the payment orders and cancellations 
and amendments of payment orders. A 
bank may fix a cutoff time for the 
receipt and processing of payment or- 
ders.!7 

¢ Payment Order. An instruction of 
a sender to a receiving bank, transmit- 
ted orally, electronically, or in writing 
to pay or to cause another bank to pay 
a fixed or determined amount of money 
to a beneficiary if a) the instruction 
does not state a condition to payment 
other than time of payment; b) the 
receiving bank is to be reimbursed by 
debiting an account of, or otherwise 
receiving payment from, the sender; 
and c) the instruction is transmitted 
by the sender directly to the receiving 
bank or through an agent, funds trans- 
fer system, or communication system.!8 
Subpart B excludes from the definition 
automated clearing house (ACH) trans- 
fers and certain Fedwire messages. !9 

The principal concept underlying Art. 
4A is “acceptance” of a payment order 
by a bank.29 In almost all instances, 
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acceptance of a payment order is volun- 
tary; however, once a bank makes the 
decision to accept a payment order, 
rights (generally, the right to receive 
payment from the sender), and duties 
(generally, the duty to follow the sender’s 
instructions) of parties to the transac- 
tion are triggered. In the vast majority 
of funds transfers—those in which no 
problems arise and no errors occur—the 
first acceptance occurs when the origi- 
nator’s bank receives the originator’s 
payment order and issues its own pay- 
ment order (it “executes” the origina- 
tor’s payment order) to an intermediary 
bank or to the beneficiary’s bank. An 
intermediary bank accepts the payment 
order by executing a conforming pay- 
ment order to another intermediary 
- bank or to the beneficiary’s bank. The 
beneficiary’s bank normally accepts a 
payment order when it notifies the 
beneficiary that it has received the 
order or when it receives payment. 


Specific Rules 

As in most statutory schemes that 
govern transactions, Article 4A sets 
forth in detail the mechanics of the 
normal transaction. It also deals with 
the transactions that go awry and allo- 
cates risk among the parties. 

¢ Issuance and Acceptance of Pay- 
ment Orders 

1. Authorized and Verified Payment 
Orders (§§ 4A-202-4A-204). If an origi- 
nator is to be obligated to pay someone 
as a result of the issuance of a payment 
order, it follows that the former should 
have authorized the funds transfer. 
Art. 4A sets forth procedures for the 
authorization and verification of pay- 
ment orders and assigns the risk of loss 
if an unauthorized payment order is 
issued. 

Section 4A-202(b) offers some greater 
protection to the originator’s bank in 
dealing with its customer than might 
otherwise be afforded to it by the law 
of agency. It provides that if a bank and 
its customer have agreed that the authen- 
ticity of payment orders issued to the 
bank in the name of the customer will 
be verified pursuant to a commercially 
reasonable security procedure, a pay- 
ment order received by the bank is 
effective as the order of the customer, 
whether or not authorized. Comparison 
of a signature on a payment order with 
an authorized specimen signature of 
the customer is not by itself a security 
procedure. Therefore, even if such a 


comparison is made, if the signature is 
in fact a forgery, and the bank and the 
customer have no other security proce- 
dure in place, the bank will not be able 
to rely on the protection of §4A-202(b). 

An otherwise inadequate security pro- 
cedure will be deemed to be commer- 
cially reasonable if the security 
procedure was chosen by the customer 
after the bank offered, and the cus- 
tomer rejected, a commercially 
reasonable security procedure. 

Even if a payment order is not author- 
ized but is effective because of the 
utilization of a security procedure, the 
customer may still recover from its 
bank by 1) persuading the receiving 
bank to agree to limit the extent to 
which it is entitled to enforce payment, 
or 2) proving that the order was not 
caused, directly or indirectly, by a per- 
son entrusted with duties to act for the 
customer with respect to payment or- 
ders, who obtained access to transmit- 
ting facilities of the customer, or who 
obtained from a source controlled by the 
customer, information facilitating 
breach of the security procedure. 

If a payment order is not enforceable 
against a customer, the receiving bank 
must refund any payment received from 
the customer and pay interest on the 
refunded amount. However, the cus- 
tomer is not entitled to interest if the 
customer failed to exercise ordinary 
care to determine that the order was 
not authorized and to notify the bank 
within a reasonable time, not exceeding 
90 days, after receiving notification 
from the bank that the payment order 
was accepted. This encourages banks 
to give prompt notification to their 
customers of the bank’s acceptance of 
payment orders. The time for notifica- 
tion may be varied by agreement. 
Subpart B shortens it to 30 days for 
notification to Federal Reserve banks.?! 

2. Payment Order Errors (§4A-205). 
This section allocates the liability be- 
tween an originator and the originator’s 
bank for errors in the originator’s pay- 
ment order. If the originator intends to 
pay a beneficiary $100, but erroneously 
sends its bank a payment order for 
$1,000, between the originator and its 
bank, who bears the risk of loss? Prior 
to Art. 4A, these disputes were resolved 
according to the common law principles 
of agency and negligence. 

Generally, the sender will be respon- 
sible for errors in its payment order. 
However, the sender can shift the risk 
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helped to resolve thousands of con- 
struction cases on more than $30 billion 
worth of construction. Call or write for 
a complimentary copy of WHI’s full 
services brochure today. 


wagner. hohns inglis- inc. 
consultants to the construction industry 


3820 Northdale Boulevard, 
Suite 309A, Tampa, FL 33624 
813-962-1618 
Mount Holly, NJ Mandeville, LA 
504-626-4471 


San Francisco, CA 
415-24 


Yes, Please send us a copy of your brochure. We 
have a puzzling construction dispute-claim. 


3-0330 


TITLE: 


FIRM NAME: 


STREET ADDRESS: 
CITY: 


STATE: 
TELEPHONE NO. 


ZIP CODE: 
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to the receiving bank if a payment order 
is transmitted pursuant to a security 
procedure for the detection of error and 
the payment 1) instructed payment to 
a beneficiary not intended by the sender; 
2) instructed payment of an amount 
greater than the amount intended by 
the sender; or 3) was transmitted in 
duplicate. If the sender proves that the 
error would have been detected if the 
receiving bank had complied with the 
security procedure, the sender is not 
obligated to pay the order. The receiv- 
ing bank is entitled to recover the 
excess amount erroneously paid to the 
beneficiary to the extent allowed by the 
law governing mistake and restitution. 
However, if the sender receives notifica- 
tion of acceptance from its bank and 
fails to discover the error and notify the 
bank within a reasonable time, not 
exceeding 90 days (which may be varied 
by agreement), the receiving bank’s loss 
shifts back to the sender. This encour- 
ages a sender to enter into a security 
procedure with its bank and the bank 
to send prompt notification of accep- 
tance to the sender. 

3. Misdescription of Beneficiary (§4A- 
207). In a payment order received by 
the beneficiary’s bank, if the name, 
bank account number, or other identifi- 
cation of the beneficiary refers to a 
nonexistent or unidentifiable person or 
account, no person has rights as a 
beneficiary of the order, and acceptance 
cannot occur. However, if the payment 
order identifies the beneficiary both by 
name and by identifying number, and 
they identify different persons, in gen- 
eral, the beneficiary’s bank is entitled 
to rely on the number as to proper 
identification of the beneficiary of the 
order. Nevertheless, if the originator 
(other than a bank) proves that the 
person identified by number is not 
entitled to receive payment, the origi- 
nator is not obliged to pay its order 
unless the originator’s bank proves that 
the originator had notice that payment 
might be made on the basis of an 
identifying number. The bank satisfies 
its burden by producing a signed writ- 
ing stating the information to which the 
notice relates. Subpart B serves as this 
notice to entities that are not banks 
that send payments directly to a Fed- 
eral Reserve bank.?2 

4. Acceptance of the Payment Orders 
(§4A-209). Acceptance by a receiving 
bank occurs when it executes the 
sender’s order by issuing a payment 


The Federal Reserve 
reiterates this point 
by stating that 
“Federal Reserve 
Banks reserve the 
right to reject 
or impose 
conditions on the 
acceptance of 
payment orders 
for any reason” 


order to the beneficiary’s bank or to an 
intermediary bank. The receiving bank 
has no duty to accept a payment order 
unless it has agreed to accept it. The 
Federal Reserve reiterates this point 
by stating that “Federal Reserve Banks 
reserve the right to reject or impose 
conditions on the acceptance of pay- 
ment orders for any reason.”23 Notice 
of rejection by a receiving bank other 
than the beneficiary’s bank is not neces- 
sary to prevent acceptance of the order. 
However, if the sender’s account is 
sufficient to cover the order, notice of 
rejection is necessary to avoid liability 
to pay interest to the sender. 

A beneficiary’s bank accepts a pay- 
ment order at the earliest of 1) when 
the bank either pays the beneficiary or 
notifies the beneficiary of receipt of the 
order; 2) when the bank receives pay- 
ment of the entire amount of the sender’s 
order; or 3) the opening of the next 
funds-transfer business day of the bank 
following the payment date of the order 
if the amount of the sender’s order is 
covered by a withdrawable credit bal- 
ance in an account of the sender at the 
bank (that is, both the sender and the 
beneficiary have accounts at the benefi- 
ciary’s bank) unless the order is rejected 
before that time. 

5. Cancellation and Amendment (§4A- 
211). A sender may cancel or amend a 
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payment order only if notice is received 
at a time and in a manner affording the 
receiving bank a reasonable opportu- 
nity to act before the bank accepts the 
payment order. After acceptance, the 
order cannot be cancelled or amended 
unless the receiving bank agrees to it. 
An unaccepted payment order is 
cancelled by operation of law at the 
close of the fifth funds-transfer business 
day of the receiving bank after the 
execution date or payment date. A 
cancelled payment order cannot be ac- 
cepted. 

¢ Execution of Sender’s Payment Or- 
der by Receiving Bank 

A payment order is “executed” by a 
receiving bank (other than the benefici- 
ary’s bank) by issuing its own payment 
order to carry out the order received by 
it. The beneficiary’s bank can only 
accept payment orders; it cannot exe- 
cute them. 

1. Execution Date (§4A-301). The “exe- 
cution date” is the day on which the 
receiving bank may issue a payment 
order in execution of the sender’s order. 
It cannot be earlier than the day the 
order is received and, unless otherwise 
determined, is the day the order is 
received. If the sender’s instruction 
states a payment date, the execution 
date is the payment date or an earlier 
date on which execution is reasonably 
necessary to allow payment to the bene- 
ficiary on the payment date. A sender 
to a Federal Reserve bank may not 
specify an execution date or a payment 
date later than the day on which the 
sender issues the payment order.?4 

2. Obligations of Receiving Bank (§4A- 
302). A receiving bank has the following 
obligations in executing an order: 

a. It must issue on the execution 
date a payment order complying with 
the sender’s order and follow the 
sender’s instructions concerning any 
intermediary bank or funds transfer 
system to be used or the means by 
which the payment order is to be trans- 
mitted. Subpart B prohibits a sender 
from instructing a Federal Reserve bank 
to use an intermediary bank other than 
a Federal Reserve bank or a transfer 
system other than Fedwire.25 

b. Unless otherwise instructed, a 
receiving bank may use any funds 
transfer system that is reasonable un- 
der the circumstances and select an 
intermediary bank (using ordinary care) 
through which the payment order can 
be issued expeditiously to the benefici- 


q 

q 


ary’s bank. 

A receiving bank may not obtain 
payment of its charges for services and 
expenses in connection with the execu- 
tion of the payment order by deducting 
the charges from the order it issues, 
unless instructed otherwise by the 
sender. 

3. Erroneous Execution (§§ 4A-303, 
4A-304). A receiving bank that 1) exe- 
cutes a payment order by issuing a 
payment order in an amount greater 
than the amount of the sender’s order, 
or 2) issues a payment order in dupli- 
cate, is entitled to payment only of the 
amount of the sender’s actual order. 
The bank is entitled to recover the 
excess amount from the beneficiary to 
the extent allowed by the law governing 
mistake and restitution. 

The sender of an erroneously exe- 
cuted payment order may be entitled 
to receive interest on money that is 
refunded to it by the receiving bank. 
However, the sender, if it receives noti- 
fication from the receiving bank that 
the order was executed, must exercise 
ordinary care to discover the error and 
notify the receiving bank within 90 
days (may be varied by agreement; 30 
days for Federal Reserve banks).?6 

4. Liability for Improper Execution 
(§4A-305). Liability is imposed on the 
receiving bank for late or improper 
execution or failure to execute a pay- 
ment order. Generally, the obligation 
is to pay interest and expenses. This 
basic liability may not be diminished 
by agreement. Unless it is a Federal 
Reserve bank, the bank may agree in 
writing to assume liability for conse- 
quential damages.27 

Payment 

Acceptance of a payment order by one 
party to the funds transfer triggers the 
obligation of a preceding party te pay 
the order. Under certain circumstances 
this obligation may be excused or de- 
layed. 

1. Obligation of Sender to Pay Receiv- 
ing Bank (§4A-402). With respect to a 
payment order issued to a receiving 
bank other than the beneficiary’s bank, 
acceptance of the order by the receiving 
bank obliges the sender to pay the bank 
the amount of the sender’s order. Pay- 
ment is not due until the payment date 
of the order. The obligation is excused 
if the funds transfer is not completed 
by acceptance by the beneficiary’s bank. 

For a payment order issued to the 
beneficiary’s bank, acceptance of the 


order by the bank obliges the sender to 
pay the bank the amount of the order, 
but payment is not due until the pay- 
ment date of the order. 

If the sender pays the order but was 
not obliged to pay all or part of the 
amount paid (if, for example, the origi- 
nator’s bank erroneously executes the 
payment order in too large an amount), 
the bank receiving payment is obliged 
to refund payment to the extent of the 
sender’s overpayment. 

Art. 4A allocates the risk of insol- 
vency of an intermediary bank in the 
event a prior bank has made payment 
to it. If a funds transfer is not com- 
pleted, the sending bank ordinarily 
would be obligated to return funds to 
the originator. However, if the funds 
are in the hands of an insolvent inter- 
mediary bank that was selected by the 
sender, the sending bank is entitled to 
receive or retain payment from the 
sender. 

To further allocate the risk of failure 
of an intermediary bank, the benefici- 
ary’s bank cannot enforce an agreement 
with a beneficiary giving the bank the 
right to recover payment from the bene- 
ficiary if the bank does not receive 
payment of the order. Therefore, if the 
beneficiary’s bank accepts a payment 
order before it receives payment, it 
bears the risk of the intermediary bank’s 
insolvency. This forces the beneficiary’s 
bank either to make a credit decision 
as to the solvency of the intermediary 
bank or to obtain payment before it 
accepts a payment order. 

2. Obligation of Beneficiary’s Bank to 
Pay and Give Notice to Beneficiary 
(§4A-404). If a beneficiary’s bank ac- 
cepts a payment order, the bank is 
obliged to pay the amount of the order 
to the beneficiary. If a payment order 
accepted by the beneficiary’s bank in- 
structs payment to an account of the 
beneficiary, the bank is obliged (unless 
varied by agreement) to notify the bene- 
ficiary of receipt of the order before 
midnight of the next funds-transfer 
business day following the payment 
date. 

3. Payment by Originator to Benefici- 
ary (§4A-406). When the beneficiary’s 
bank accepts a payment order, the 
originator of a funds transfer has, in 
effect, paid the beneficiary. If payment 
is made to satisfy an obligation, once 
the beneficiary’s bank accepts the pay- 
ment order, the obligation is discharged 
to the same extent that the beneficiary 
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paid the same amount of money. 


1 §12 C.F.R. § 210.25 et seq. (1991). 
2 55 Fed. Reg. 40,791. 
3 Citations are to the 1989 Official Text 
with Comments. 
4 12 C.F.R. §210.25(b). 
5 Comment 2 to U.C.C. §4A-103; U.C.C. 
§4A-103(a). 
6 Comment 5 to U.C.C. §4A-103; U.C.C. 
§4A103(a)(1)(iii). 
7 Comment 3 to U.C.C. §4A-104; U.C.C. 
§4A103(a)(1)(i). 
8 Comment 4 to U.C.C. §4A-104, U.C.C. 
§4A103(a)(1)(ii). 
9 U.C.C. §4A-108. 
10 12 C.F.R. §210.25(b)(3). 
11 12 C.F.R. §210.25(b)(4). 
12 Prefatory Note, U.C.C. Art. 4A. 
13 U.C.C. §4A-105(a)(1). 
14 U.C.C. §4A-105(a)(2). 
15 U.C.C. §4A-103(a)(3). 
16 12 C.F.R. §210.26(d). 
17 U.C.C. §4A-105(a)(4). 
18 U.C.C. §4A-103(a)(1). 
19 12 C.F.R. §210.26(i). 
20 U.C.C. §4A-209. 
21 12 C.F.R. §210.28(c). 
12 C.F.R. §210.27(a). 
Commentary to 12 C.F.R. §210.30(a). 
12 C.F.R. §210.30(c). 
12 C.F.R. §210.30(b). 
12 C.F.R. §210.28(c). 
12 C.F.R. §210.32(a). 


Claude R. Moulton practices in the 
financial institutions area in the 
Tampa office of Holland & Knight. 
He formerly was senior vice presi- 
dent, legal affairs, with Fortune Sav- 
ings Bank, a Clearwater-based 
savings bank. He received his under- 
graduate (1968) and law (1971) de- 
grees from the University of Wis- 
consin. 

This column is submitted on behalf 
of the Business Law Section, Gregory 
C. Yadley, chairman, and Leslie 
Reicin Stein, editor. 


117 


a 
x 
xX int 


LAWYER SERVICES PAGES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeais Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


S 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 
(313) 642-3232 


COUNSEL SEAL * 
Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, inde- 
pendent testers of legal software. 


Ease Hotline Readability 
¢ Speed Heipkey Tutorial 
Forms Manual Customizability 


Expert Witness 
Power - Electronics - 


Robert J. Abend, P.E. Areas of Expertise: 
BSEE (Summa Cum Laude) ¢ Computer Hardware & 
MSEM Software 
Three U.S. Patents ¢ Electrical Power 
25 Years Experience Systems 
FCC General Radio Electronic Equipment 
Telephone License Radar Equipment 
Member National Semiconductors 
Forensic Center Electrical Accidents 


Telephone & FAX 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32905 


Call (313) 398-9930 
for test report 
and demo disk 

SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, MI 48070 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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Florida Rehabilitation Consultants, Inc. 


Jordan and Associates 


9620 Executive Center Drive Suite-125 + St. Petersburg, Florida 337¢ 
(800) 226-9675 + (813) 576-5180 + Fax (813) 579-9644 


Our licensed, certified rehabilitation counselors are experienced in managing 
and testifying in Workers' Compensation, Personal Injury and Divorce cases. 
Our services include Vocational Testing, Labor Market Survey, Expert Testi- 
mony, Medical Management, Vocational Assessment/Counseling, Job Analy- 
sis, Ergonomic Development, Job Placement, Bilingual Services, and Out 
Placement, tailored to YOUR client's needs. 


For more information or for a full service brochure call 800-CAN-WORK. 


Credible. 


Medical Experts 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or 
defense. 


Physicians for Quality 


1-800-284-3627 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 
FIDUCIARY RESEARCH, INC. 
403 Southeast First Street, Delray Beach, FL 33483-4540 
1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


ORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 
Or write to us at our National Bar Review 
; headquarters as follows: 

8 FLORIDA NORD BAR REVIEW COURSE 
7 5600 W. Maple Rd., Suite C-311 = 
West Bloomfield, Michigan 48322 


FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 
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Professional 


SPECIAL PACKAGES AVAILABLE 
Includes All Travel and Expenses 
Limited Financial Check ........ 


Includes; Full limited financial 
check plus motor vehicle and boat 
registration check plus an in-person 


Offices throughout Floride, Georgia and Alabama 


(305) 429-8855 
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Investigations 
$129 

‘of local records in any Florida court 

plus a statewide real estate search. 

Call for details on our full range of surveillance: = 

CARA TOUL FREE 4 

CLAIMS VERIFICATION 

CORPORATED 

1191 Newport Center Dr,, Suite 212, 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 


Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


For additional 
service 
providers .... 


Consult the 

Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 

Journal directory. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


1-800-766-3008 


Searching 
for 
Software? 


See the 

Lawyers Services Pages 
(Yellow pages) 

of 

The Florida Bar Journal 
Directory 


Here to serve you... 


Suppliers to the legal profession whose advertisements appear in this issue of 
the Journal not only help underwrite the costs of this publication but are ready 


to supply lawyers with their practice and personal needs. 


When you need a product or service, consult these companies and individuals 


first. 
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But, 
You Said 
‘A Few Indians’ 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 

in your hands. Fast. That’s 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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For a world of business information 
from London to Little Rock, 
lawyers are turning Westlaw. 


DIALOG NOW ON WESTLAW! trademark information. Assess competing 
WESTLAW?® users have a powerful new companies and their products. Identify insiders 
resource to help their clients prosper in today’s and determine the 


business climate. percentage of shares they own... all the business 
' DIALOG® on WESTLAW—the most _ intelligence you need to confidently guide 
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inf : ilable today. COMPLETE CORPORATE AND LEGAL 
cemeimmammaaaid INFORMATION IN ONE SOURCE. 
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Now using standard WESTLAW commands, still gives you the best legal materials available. 


you can investigate even So in one convenient source, you have more of 


the most complex the legal and factual information you need to 


corporate issues—quickly, advise your client and secure a favorable outcome. 


easily, and in-depth. See how fast and easy it is to get a world of 
Discover sources of revenue. Review annual business information with today’s WESTLAW. 


reports and SEC filings. Check patent and Call now:1-800-WESTLAW 
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